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Editorial note

Monica Claes*

HOW COMMON ARE THE VALUES 
OF THE EUROPEAN UNION?

The Union is founded on the values of respect for human dignity, freedom, 

democracy, equality, the rule of law and respect for human rights, 

including the rights of persons belonging to minorities.

These values are common to the Member States in a society 

in which pluralism, non-discrimination, tolerance, justice, 

solidarity and equality between women and men prevail.

1 Europe’s values: the rise to prominence

When the foundational principles or values of the European Union 

were penned down in Article 2 of the Treaty of Lisbon, they seemed to be 

rather self-evident, and the conventionnaires in the constitutional con-

vention that fi rst drafted the provision as well as the Member States 

in the consecutive Intergovernmental Conferences rallied around them 

without too much discussion.1 Many commentators at the time consid-

ered Article 2 TEU to be little more than a political and symbolic provi-

sion, despite its formal foundational character.2 The main bone of con-

tention during the convention was whether or not the Preamble to the 

Constitutional Treaty should contain a reference to Europe’s Christian 

heritage, which was eventually left out. With respect to what is now Ar-

ticle 2 TEU, there was broad consensus on the more political values of 

‘freedom, democracy, respect for human rights and fundamental free-

doms and the rule of law’. There was less agreement, however, on the 

inclusion of ‘ill-defi ned notions’ such as solidarity and equality which, 

according to the President of the convention, would be hard to enforce. 

In the end, a compromise was found to distinguish between the found-

ing values of the Union (human dignity, liberty, democracy, the rule of 

law and respect for human rights), and more societal values (tolerance, 

* Professor of European and Comparative Constitutional Law at the Law Faculty of Maas-

tricht University.

1 On the drafting process, see Alain Pilette and Étienne de Poncins, ‘Valeurs, objectifs et 

nature de l’Union’ in G Amato, H Bribosia and B De Witte (eds), Génèse et destine de la Con-

stitution européenne (Bruylant 2007); on the genesis of the provision, see also Hermann-Jo-

sef Blanke and Stelio Mangiameli, The Treaty on European Union (TEU):  A Commentary 

(Springer 2013) 110-117.

2 On the values proclaimed in Article 2 TEU as ‘foundational principles’, see Armin von 

Bogdandy, ‘Founding Principles of EU Law: A Theoretical and Doctrinal Sketch’ (2010) 16(2) 

European Law Journal 95.
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equality and solidarity). The IGC would add to the proposal of the con-

vention the values of pluralism, justice and non-discrimination. In the 

fi nal Lisbon version, ‘liberty’ was exchanged for ‘freedom’, and ‘equality’ 

for ‘equality between men and women’.

Article 2 TEU was broadly considered to be confi rmation of a factual 

situation, describing the type of regime the European Union was and 

is to be, as well as the type of societies it seeks to govern: the Union is 

modelled after the example of its Member States, a democratic system 

governed under the rule of law, that respects human rights, and gov-

erns societies that cherish pluralism, tolerance and equality. It was, in a 

sense, an expression of the self-perception of the Union, a description of 

its identity. Today, the picture is very different. The values mentioned in 

Article 2 TEU have come to play a prominent role in the public discourse 

on European integration. They are mobilised in an unprecedented man-

ner, both by the European Union and its Member States, including those 

that allegedly infringe them.3

2 ‘Common’ no longer: values under siege

At the same time, infringements of these values seem to be rising, 

and the EU institutions have begun to act in order to protect them.4  The 

Article 7 TEU procedure − long considered the nuclear option and not to 

be used in reality − has been opened against two Member States.5 Arti-

cle 2 TEU has also made it to the case law of the Court of Justice of the 

European Union, despite the fact that many originally believed that they 

were non-justiciable and that safeguarding them would be entrusted to 

the political bodies and the Member States.6 The CJEU now draws on 

them when interpreting EU law, and has operationalised Article 2 TEU 

3 On increasing references to ‘European values’, their appropriation by diverse groups of 

actors and their impact on public action, see François Foret and Oriane Calligaro (eds), Eu-

ropean Values: Challenges and Opportunities for EU Governance (Routledge 2018).

4 There is an abundant literature recounting the developments in Hungary, Poland and 

other countries. See, among many others: A von Bogdandy and Pal Sonnevend, Constitu-

tional Crisis in the European Constitutional Area Theory, Law and Politics in Hungary and 

Romania (Hart 2015); C Closa and D Kochenov (eds), Reinforcing Rule of Law Oversight in 

the European Union (CUP 2016); A Jakab and D Kochenov (eds), The Enforcement of EU Law 

and Values: Ensuring Member States’ Compliance (OUP 2017); Wojiech Sadurksi, Poland’s 

Constitutional Breakdown (OUP 2019); and the many blogposts and newspaper and journal 

articles on the issue.

5 The European Parliament adopted its Resolution of 12 September 2018 on a proposal 

calling on the Council to determine, pursuant to Article 7(1) of the Treaty on European 

Union (TEU), the existence of a clear risk of a serious breach by Hungary of the values on 

which the Union is founded. Hungary has, by the way, challenged the validity of the resolu-

tion. See Case C-650/18 Hungary v European Parliament (pending). 

6 See, eg, Opinion 2/13; Case 64/16 Associação Sindical dos Juízes Portugueses 

ECLI:EU:C:2018:117. 
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by qualifying Article 19 TEU as giving expression to the values of rule of 

law in Article 2 TEU.7 The Commission has begun to bring enforcement 

actions against Member States for infringements of the Charter of Fun-

damental Rights, something it has resisted for a long time.8 

More generally, we are witnessing a decline of compliance with the 

values of democracy, rule of law and the protection of fundamental rights 

throughout Europe. Europe is not spared from the global retreat from 

democracy and rule of law.9 The same is the case for the infringement of 

fundamental rights. In several countries, the problems go well beyond 

the occasional infringement of fundamental rights or reasonable dis-

agreement on what these values require in specifi c cases. Systematic 

infringements of the ECHR and, more importantly, defi ance of the judg-

ments of the ECtHR are not exceptional. 

More worrying even than the increased violations of the foundational 

values is the fact that the Article 2 TEU values − and I here limit myself to 

democracy, rule of law and fundamental rights − are no longer self-evident. 

They no longer go unchallenged.10 In a growing number of circles the values 

of Article 2 TEU are openly challenged. Conceptions on democracy, rule of 

law, fundamental rights and liberty as well as the relations between them 

are changing across Europe (and worldwide, for that matter). Democracy, for 

instance, is more and more seen as rule by the majority, neglecting or deny-

ing the rights of minorities, while compromise is increasingly considered a 

sign of weakness. Trust in the media, (certain) universities, (foreign) NGOs, 

courts and independent agencies − all of which are essential in well-func-

tioning constitutional democracies − are under siege. Even long-standing 

democracies are shaken by populist political forces.11 

When it comes to the rule of law, courts and judicial systems have 

been targeted in many countries. There is a trend of challenging courts 

as counter-majoritarian bodies, and their decisions are increasingly 

viewed as illegitimately interfering with the political. One need only re-

7 Associação Sindical dos Juízes Portugueses (n 6) para 32; Case C-619/18 Commission v 

Poland. 

8 Mark Dawson and Elise Muir, ‘Individual, Institutional and Collective Vigilance in Pro-

tecting Fundamental Rights in the EU: Lessons from the Roma’ (2011) 48 CML Rev 751 

and ‘Hungary and the Indirect Protection of EU Fundamental Rights and the Rule of Law’ 

(2013) 14 GLJ 1959.

9 See, eg, Freedom House, Democracy in Retreat: Freedom in the World 2019, available at 

<https://freedomhouse.org/report/freedom-world/freedom-world-2019/democracy-in-re-

treat> accessed 29 November 2019.

10 See, eg, Mark A Graber, Sanford Levinson and Mark Tushnet (eds), Constitutional De-

mocracy in Crisis? (OUP 2018); J Rupnik, ‘The Crisis of Liberalism’ (2018) 29 Journal of 

Democracy 24; Ryszard Legutko, The Demon in Democracy: Totalitarian Temptations in Free 

Societies (Encounter 2016).

11 Cas Mudde, The Far Right Today (Polity 2019). 
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call the headlines in some British newspaper when the Supreme Court 

handed down its decision in Miller, speaking of the ‘enemies of the peo-

ple’, or, even more worrying, the reaction of Trump to judicial decisions 

that get in the way of his policies. 

Likewise, human rights are no longer self-evident and are seen 

as ‘leftist hobbies’, as instruments in the hands of identity or minori-

ty groups using the court rooms to interfere with political decisions in 

sensitive and societally divisive issues.12 The courts protecting and en-

forcing human rights are accused of interfering with politics, or, when it 

comes to European courts, with the sovereignty of nation states. 

These trends which exist everywhere in Europe seem to gain more 

traction in the new democracies in East Central Europe. It is well known 

that Orban has openly declared that he is striving for alternative values, 

has openly disavowed liberalism,13 and stated that ‘the era of liberal de-

mocracy is over’.14 The attack on the rule of law seems to be amplifi ed 

in East Central Europe, where ‘law’ and the ‘rule of law’ have for a long 

time been viewed with suspicion in the fi rst place.15 It should come as 

no surprise that the ‘rule of law’ is not always automatically embraced.16 

At the same time, and perhaps surprisingly, the relevant regimes 

usually do not disavow the language of democracy, rule of law and fun-

damental rights even if they sometimes explicitly disavow liberalism and 

the protection of specifi c rights and specifi c groups of people, and they 

remain eager to be recognised as proper (or even the only ‘true’) democra-

cies.17 They retain institutions and procedures which are commonly as-

12 In the US, a Commission for Unalienable Rights was established in order to reconsider 

human rights and return to their true meaning, which in the words of Mike Pompeo should 

lead to distinguish ‘veritable’ unalienable rights and ‘ad hoc rights granted by governments’. 

A letter in response to this commission asking for it to be disbanded, signed by 400 NGOs 

and former senior government offi cials, can be found at <www.humanrightsfi rst.org/sites/

default/fi les/Unalienable-Rights-Commission-NGO-Ltr.pdf> accessed 29 November 2019. 

13 On that concept, see, eg, Andras Pap, Democratic Decline in Hungary Law and Society in an 

Illiberal Democracy (Routledge 2018); critical of the concept: Jan Werner Muller, ‘Democracy’ 

Still Matters’ The New York Times (New York, 5 April 2018). The concept was coined by Fareed 

Zakaria, ‘The Rise of Illiberal Democracy’ (1997) 76(6) Foreign Affairs 22 to denote regimes that 

combine the presence of free and fair elections with the absence of constitutional liberalism. 

14 Marc Santora and Helene Bienvenu, ‘Secure in Hungary, Orban Readies for Battle with 

Brussels’ The New York Times (New York, 11 May 2018).

15 See, eg, the contributions in Wojciech Sadurski, Adam Czarnota and Martin Krygier 

(eds), Spreading Democracy and the Rule of Law? The Impact of Enlargement on the Rule 

of Law, Democracy and Constitutionalism in Post-communist Legal Orders (Springer 2006). 

16 See, eg, Martin Mendelski, ‘Europeanization and the Rule of Law: Towards a Pathological 

Turn’ (2016) 40 Southeastern Europe 346; and his ‘The Rule of Law’ in Adam Fagan and Petr 

Kopecký (eds), The Routledge Handbook of East European Politics (Routledge 2017) ch 8. 

17 Orban claims to be the only real defender of Christian democracy, which he opposes 

to liberal democracy. See, eg, Marc Plattner, ‘Illiberal Democracy and the Struggle on the 

Right’ (2019) 30(1) Journal of Democracy 5. 
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sociated with robust constitutional democracies: constitutional courts, 

judicial councils, elections, political rights, even if they restrict the me-

dia, capture the judiciary, and repress civil society, thereby rendering 

elections neither free nor fair, even if there is no ballot stuffi ng on the day 

of the vote). But these bodies have to a large extent been captured by the 

ruling parties, and no longer perform their functions as should be the 

case in robust liberal democracies governed under the rule of law. 

3 Are these values really ‘common’? 

The values mentioned in Article 2 TEU are not just European valu-

es: they are also considered to be values that are common among the 

Member States. The fact that the values are considered common is im-

portant and serves several purposes. First, it links European funda-

mental values to those of the Member States, thus ensuring continuity. 

Membership of the Union does not entail a breach with national funda-

mental values, especially those which are in many states considered to 

belong to the ‘constitutional identity’ (understood as the immutable core 

of the constitution): democracy, respect for fundamental rights, rule of 

law, liberty. Indeed, many Member States’ constitutions explicitly declare 

their foundational values or principles, often including the principles of 

rule of law, democracy and respect for fundamental rights, the principle 

of sovereignty, a reference to the form of government (republic, unitary 

or federal), and most often in the opening articles of the Constitution. 

These are often considered to form the immutable core or the ‘identity’ of 

the Constitution, often protected against constitutional amendment. The 

values that the Union is based on according to Article 2 TEU are in fact 

very similar to those that the Member States are based on. 

The reference to common values is also an expression of the fact that 

the Member States are like-minded nations (to use the phrasing of the 

ECHR), which adhere to the same values, and which distinguish them 

from other states which may not. The reference is then, to use the vocab-

ulary of the Venice Commission, to a ‘European constitutional heritage’. 

It is thus a statement, so to speak, of the European identity as a common 

identity: the European Union and its Member States stand for these val-

ues, and this is what distinguishes them from other states.

4 Or are they Western values? 

But are the common European values really common? Or are they re-

ally Western values, originating in the Western European Member States 

which are now being imposed on East Central European countries? 

It is a fact that the foundational values of the Union and the condi-

tions for membership were expressed rather late in the process of Eu-
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ropean integration, in the wake of the accession of the post-communist 

states. When ‘values talk’ really took off in the European Union in the 

1990s and early 2000s, one of its aims was to make explicit the implicit 

values that had always been presumed common to the European Union 

and shared among its members, and which distinguished the EU from 

other parts of the world. Europe had been searching for its soul and a 

narrative to explain its raison d’être to its citizens, to the Member States 

and to the outside world, but little had been achieved.18 In the early 

1970s, in the midst of the Cold War, the Member States of the European 

Communities did try to formulate a ‘European identity’, based on the 

values that they shared, and that they wanted to develop further, defend, 

and which they wanted to espouse in their relations to the world.19 But 

the values and principles that the Member States must be committed to 

in order to be able to join, the conditions for membership, were not well 

developed. There was rather a common, be it implicit, understanding of 

how constitutional liberal democracies are supposed to work. 

The need to make the fundamental values and conditions for mem-

bership explicit became acute after the fall of the wall and in light of the 

imminent accession of former communist countries, states that had not 

been governed under these principles for a long time. They were formulat-

ed by the existing − Western − Member States of the Union in the Copen-

hagen political criteria for membership, on the basis of their experiences. 

When Article 2 TEU was drafted, the EU had 15 members, the states that 

are now referred to as the ‘Old Member States’ or the Old Europe, to distin-

guish them from the so-called New Member States joining in 2004, 2007 

and 2013 (sometimes referred to as the ‘New’ or ‘the Other Europe’). 

Yet, when the countries in East Central Europe sought accession, 

it was clear that they wanted to absorb those values that had fi rst de-

veloped in the West. There was an expressed will of the East Central 

European and other candidate countries to ‘return to Europe’, and the 

majority in the East Central European States found it natural to model 

their own systems on Western European systems that they saw to be 

functioning successfully.20 This is for instance expressed in the 1991 

Visegrad Declaration21 and is evidenced by their accessions to the Coun-

18 On the history of the conditions for membership and political conditionality until the 

1970s, see Ronald Janse, ‘The Evolution of the Political Criteria for Accession to the Euro-

pean Community, 1957−1973’ (2018) 24(1) ELJ 57. 

19 Copenhagen Declaration 1973.

20 See Wojciech Sadurski, ‘EU Enlargement and Democracy in the New Member States’ in 

Wojciech Sadurksi, Adam Czarnota and Martin Krygier (eds), Spreading Democracy and the 

Rule of Law? The Impact of EU Enlargement on the Rule of Law, Democracy and Constitution-

alism in Post-communist Legal Orders (Springer 2006) 29. 

21 Declaration on Cooperation between the Czech and Slovak Federal Republic, the Republic of 

Poland and the Republic of Hungary in Striving for European Integration, 15 February 1991. 
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cil of Europe and ODHIR. The acceding Member States chose to join or-

ganisations that would demand compliance with the values of democra-

cy, rule of law, respect for fundamental rights and minorities, pluralism 

and tolerance.22 Importantly, the values to be absorbed in the context of 

accession were not presented as those of the EU-15 or of one or more of 

the Old Member States, but as European values. The notion of ‘common 

constitutional principles’ and European values may indeed once have 

been modelled after Western European traditions, but they were meant 

to be shared and shaped also by the New Member States. 

Nevertheless, the chosen process of returning to Europe was essen-

tially a process of imitating the West.  It was perceived by many − and 

perhaps even more so today − as a process of ‘absorbing imposed West-

ern values’, which are not necessarily shared on the ground in the new 

Member States. As Krastev and Holmes have put it: 

What makes imitation so irksome is not only the implicit assumption 

that the mimic is somehow morally and humanly inferior to the model. 

It also entails the assumption that Central and Eastern Europe’s copy-

cat nations accept the West’s right to evaluate their success or failure 

at living up to Western standards. In this sense, imitation comes to feel 

like a loss of sovereignty.23 

Moreover, the process of Europeanisation in itself did not always 

comply with the principles to be adopted: the acquis as such was non-ne-

gotiable, and the candidate Member States, their parliaments and voters 

had only a limited say over the substance of the legislation they were re-

quired to transpose into their national system. This also included social 

legislation for which there was little support in society, including legisla-

tion protecting common European values, such as equality. As Krastev 

has noted, ‘The European Union and the external constraints that it 

imposed on the accession countries contributed to the perception of the 

transition regimes as “democracies without choices”, and thus fueled the 

current backlash against consensual politics’.24 The process by which 

the common values were introduced did not fully respect these values in 

the candidate states. 

The choice was not necessarily made by all in the post-communist 

countries. The process of ‘Europeanisation’ can be seen as an effort by 

22 As is also emphasised by the CJEU in Case C-619/18 Commission v Poland (retirement 

of Supreme Court Judges) para 42: ‘the European Union is composed of States which have 

freely and voluntarily committed themselves to the common values referred to in Article 2 

TEU’ (emphasis added).

23 Ivan Krastev and Stephen Holmes, ‘Imitation and Its Discontents’ (2018) 29(3) Journal 

of Democracy 117.

24 Ivan Krastev, ‘The Strange Death of the Liberal Consensus’ (2007) 18(4) Journal of De-

mocracy 56, 59. 
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domestic post-communist reformers to import liberal-democratic insti-

tutions, adopt Western political and economic frameworks, and publicly 

embrace Western values, in view of accession and literally becoming part 

of Europe.25 But it also caused serious rifts in their societies, and win-

ners and losers of change.26

It should come as no surprise, then, that the post-1989 settlement 

has − with all it has achieved − also contributed to creating a sense of 

resentment, against the domestic liberal elite that made the choice for 

a return to Europe, and against the EU as the embodiment of Western 

liberal values. The appeal of (Western) liberal democratic values in East 

Central Europe is declining, if only because the Western liberal-dem-

ocratic states are facing their own internal crises in the form of rising 

populism and general discontent with the elites. Be that as it may, this 

may explain why East Central Europeans may now feel that they are 

now being judged by standards that are not their own, and which they do 

not necessarily agree with. They question liberal values and formulate 

alternative ‘ideologies’, thus denying that ‘Western’ values such as those 

expressed in Article 2 TEU as understood by the EU and the Old Member 

States provide the model to which all societies must conform. 

5 Common values, national identity and exclusive competences of 
the Member States

This raises the question whether the Union should allow for diver-

sity when it comes to compliance with the foundational values. It has 

been argued that the EU should not interfere with these issues which 

essentially pertain to national sovereignty, and that it should accept that 

Member States differ also in their understanding of the fundamental val-

ues. The interference of the Union in these matters, then, is challenged on 

two grounds: lack of competence and failure to respect national identities. 

The fi rst claims that the constitutional set-up of the States belongs to 

the exclusive competences of the Member States and that the EU should 

not meddle in sovereign affairs. Thus, for instance, in the infringement 

actions concerning the Supreme Court and the retirement of judges, the 

Polish Government argued that the organisation of the national justice 

system pertains to the competences reserved exclusively to the Member 

States and that the EU cannot arrogate competences in that domain.27 

25 Ivan Krastev, ‘The Metamorphosis of Central Europe (2019) Project Syndicate, 21 Janu-

ary 2019.

26 See, eg, John Feffer, Aftershock. A Journey into Eastern Europe’s Broken Dreams (Zed 

Books 2018). 

27 Case C-619/18 Commission v Poland (Supreme Court) judgment of 24 June 2019, para 

38; Case C-192/18 Commission v Poland (retirement of judges) judgment of 5 November 
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The Court of Justice swiftly rejected that claim with reference to its settled 

case law that even when exercising reserved competences the Member 

States still have to comply with their obligations under EU law, including 

Article 19 TEU, which ‘gives concrete expression to the value of the rule of 

law affi rmed in Article 2 TEU’. All Member States must therefore always 

comply with the obligation to ensure that the courts and tribunals which 

may be called upon to act as European judges are independent. The fact 

that, generally speaking, the organisation of the judiciary indeed belongs 

to the powers reserved to the Member States does not prevent the Court 

of Justice from reviewing that EU law is complied with. In this case, the 

Court could interfere because the Court interpreted Article 19 TEU as 

giving concrete expression to the value of rule of law laid down in Article 

2 TEU. One may wonder whether the Court would also be able to interfere 

in other instances of reserved competences, where a State acts in defi ance 

of Article 2 TEU, and where there is no parallel to Article 19 TEU giving 

concrete expression to the values of Article 2 TEU. 

The second ground focuses on the diversity between the Member 

States and the duty imposed on the Member States to respect the na-

tional identities of the Member States. Thus, in its White Paper on the 

Reform of the Judiciary, the Polish Government extensively referred to 

Article 4(2) TEU to defend its right to introduce its own sovereign insti-

tutional solutions concerning the judiciary.28 ‘The Treaty on European 

Union safeguards constitutional identity of the member states as their 

exclusive national competence, which means that reforms of the judicia-

ry should be assessed at the national level by competent authorities’, the 

Government claimed. Yet, even so, even the Polish Government admitted 

in the next sentence that: 

This is not to say that Article 7 of the Treaty on European Union does 

not apply to judicial reforms in the Member States. Violation of judicial 

independence is a red line that cannot be crossed when it comes to the 

principle of the rule of law understood as an element of European values. 

This seems to be the correct approach. There has always been a lot of 

room for variation in the constitutional structures of the Member States, 

and we see this in practice. National systems vary widely in the design 

of the state: some are monarchies, other republics, some are centralised, 

others are federal or regionalised, some have a constitutional court safe-

guarding constitutional rights, and others do not; they differ in terms of 

their judicial systems, the appointment of judges, the voting system, and 

so forth. This may be referred to as the principle of constitutional indif-

2019, para 93. 

28 Para 176.
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ference or constitutional agnosticism of the EU: to a large extent, the EU 

is indifferent to the constitutional structures of the Member States. And 

in the exercise of its competences, the EU must under Article 4(2) TEU 

respect these structures, which may be seen as expressing the national 

identities of the Member States and must always comply with the values 

of Article 2 TEU.29 

European Union law thus allows for a lot of national diversity in 

the institutional structures of the Member States, and it accepts wide 

diversity in the organisation of the judiciary. But it does not accept such 

diversity with respect to compliance with the foundational values of Ar-

ticle 2 TEU. Compliance with the foundational values may take different 

shapes, and it is fi rst and foremost a matter for the Member States who 

in principle retain exclusive competence in these matters, resulting in 

great variation among the Member States in terms of constitutional and 

political structures. But despite this variation, all must at the end of the 

day comply with the common values of Article 2 TEU and it is a matter 

of common concern that they are indeed complied with. So, variation is 

possible as to the form, but not in terms of substance. 

This is where the challenge ahead lies: to defi ne what the concrete 

standards are by which the diverging national institutional structures 

are to be measured, especially when the link with EU law is tenuous, 

and where there is little agreement on common standards. The Rule of 

Law Review Cycle proposed by the Juncker Commission in the summer 

of 2019 may well provide a framework to make the values more concrete 

and operational.30 It is to be hoped that the von der Leyen Commission 

takes up the gauntlet. 

This work is licensed under the Creative Commons Attribution − Non-Commercial 

− No Derivatives 4.0 International License.

Suggested citation: M Claes, ‘Editorial Note: H ow Common are the Values of the 

European Union?’ (2019) 15 CYELP VII

29 Note that Article 4(2) TEU refers to national identities ‘inherent in their fundamental 

structures, political and constitutional, inclusive of regional and local self-government’. The 

provision is formulated as referring to structural principles and institutional design, rather 

than to societal or cultural values, as is often thought. 

30 Commission, ‘Strengthening the rule of law within the Union. A blueprint for action’ 

(Communication) COM(2019) 343 fi nal. 
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THE RULE OF LAW, THE FORCE OF LAW 
AND THE POWER OF MONEY IN THE EU

Iris Goldner Lang *

Abstract: This paper discusses the strengths and weaknesses of the 

rule of law conditionality contained in the Proposal for a Regulation on 

the protection of the Union’s budget in case of generalised defi ciencies 

as regards the rule of law in the Member States. The proposed Reg-

ulation establishes a link between a Member State’s violation of the 

rule of law and the suspension of EU payments. The text examines the 

effects of the connection between the rule of law and EU money, both 

for the erring Member State and for the EU as a whole. The discussion 

shows that, despite the fact that the EU-level approach to the rule of 

law has signifi cant benefi ts, it, at the same time, creates new risks. 

It may undermine the balance of powers in the EU by expanding the 

political and economic power of certain Member States over others, 

the power of EU institutions over Member States, and the power of the 

European Commission over other EU institutions. It is also question-

able whether there is a suffi ciently strong causal relation between the 

rule of law defi ciency and threats to the EU’s fi nancial interests. Most 

importantly, it is uncertain to what extent the rule of law conditionality 

will lead to the true transformation of negative, anti-rule-of-law trends 

in some Member States, which raises the question of whether the Rule 

of Law Proposal is capable of responding to the current challenges. 

Keywords: rule of law, conditionality, legal basis, suffi ciently direct 

link, Art 7 TEU, Commission, Hungary, Poland. 

1 Introduction

The rule of law at the EU level has moved from being a mere political 

statement and something to be taken for granted to becoming a func-

tioning legal principle that is protected not only by the Court of Justice, 

but also by the EU political institutions. As a consequence, new and 

more powerful legal mechanisms are emerging that are relying on the 

role of EU political institutions and processes in preserving the rule of 

law and in altering Member States’ behaviour accordingly.1 This paper 

* Jean Monnet Professor of EU Law and Holder of the UNESCO Chair on Free Movement 

of People, Migration and Inter-Cultural Dialogue, University of Zagreb, orcid.org/0000-

0002-5547-7995. I am especially grateful to Prof. Dr. Tamara Δapeta, Dr. Maroje Lang and 

the anonymous reviewers for their valuable comments and suggestions. DOI: 10.3935/

cyelp.15.2019.365.

1  See section 4.1.
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discusses the most recent legislative initiative in this area, which estab-

lishes a link between a Member State’s violation of the rule of law and 

the suspension of EU payments, by making payments from EU funds 

conditional upon Member States’ respect of the rule of law. This initiative 

is embodied in the newly drafted Proposal for a Regulation on the protec-

tion of the Union’s budget in case of generalised defi ciencies as regards 

the rule of law in the Member States (hereinafter: Rule of Law Proposal).2 

This paper discusses the strengths and weaknesses of the rule of 

law conditionality, contained in the Rule of Law Proposal. The text exam-

ines the effects of the link between the rule of law and EU money, both 

for the erring Member State and for the EU as a whole. By doing so, it 

aims to assess the impact of the rule of law conditionality on further EU 

dynamics. The discussion shows that, despite the fact that the EU-level 

approach to the rule of law has signifi cant benefi ts, it, at the same time, 

creates new risks. On the positive side, it elaborates what is meant by the 

rule of law as a common EU-level standard. This is particularly import-

ant due to the developments in some Member States, which have under-

mined the perception that there is a common Union understanding of the 

rule of law. It also enables the establishment of common EU-level norms 

on the rule of law that can increase the power, legitimacy, and protection 

provided by the rule of law across the EU, by creating common criteria 

and effective mechanisms for establishing and punishing its violation. 

On the other hand, the new Rule of Law Proposal, as it now stands, may 

undermine the balance of powers in the EU by expanding the political 

and economic power of certain Member States over others, the power of 

EU institutions over Member States to control their judiciary and other 

state authorities, and the power of the European Commission over other 

2  Commission, Proposal for a Regulation on the protection of the Union’s budget in case of 

generalised defi ciencies as regards the rule of law in the Member States COM(2018) 324 fi nal. 

The Proposal was put forward by the Commission on 2 May 2018. It was then referred to the 

Budgets Committee and the Budgets Control Committee, with opinions from the Civil Lib-

erties, Justice and Home Affairs Committee, the Constitutional Affairs Committee and the 

Regional Development Committee. Their report (2018/0136(COD)), suggesting a number of 

amendments, in particular by putting the Parliament on the same footing as the Council 

when adopting and lifting measures, was put to the vote on 18 December and tabled to 

plenary. In the meantime, on 17 July 2018, the European Court of Auditors delivered its 

opinion on the Proposal, recommending that the Proposal needs to be improved by setting 

more specifi c criteria for its application and clearer safeguards for benefi ciaries of EU pro-

grammes (ECA Opinion No 1/2018). On 17 January 2019, in its fi rst reading, the European 

Parliament backed the Proposal, with 397 votes in favour and 158 against the Committee 

report and 69 abstentions (Amendments adopted by the European Parliament on 17 Jan-

uary 2019 on the proposal for a regulation of the European Parliament and of the Council 

on the protection of the Union’s budget in case of generalised defi ciencies as regards the 

rule of law in the Member States, P8_TA-PROV(2019)0038). They suggested a number of 

amendments, in particular the introduction of a detailed defi nition of what creates ‘general 

defi ciencies’. 
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EU institutions. It opens up the question of who in the EU should take 

the lead as the guardian of the rule of law − should it be the Member 

States or the EU institutions, and, if the EU institutions, should it be the 

Court of Justice, the Commission, or somebody else? It is also question-

able whether there is a suffi ciently strong causal relation between the 

rule of law defi ciency and threats to the EU’s fi nancial interests. Most 

importantly, it is uncertain to what extent the rule of law conditionality 

will lead to the true transformation of negative, anti-rule-of-law trends in 

some Member States, which opens up the question of whether the Rule of 

Law Proposal is capable of responding to the current challenges. 

The discussion sets off by exploring the logic of the Rule of Law 

Proposal in the second section, and its expected effectiveness, linking 

it to the question of fairness, in the third section. The fourth section 

moves on to the issue of its legality, which is discussed from four differ-

ent perspectives. The fi rst part scrutinises the legal basis of the Proposal 

and places it in the context of the inadequacy of the existing rule-of-law 

instruments. The second part examines whether there is a suffi ciently 

strong link between a Member State’s violation of the rule of law and 

the risk that this would impact on the successful implementation of EU 

funding. The third part of this section questions the compatibility of 

the Proposal with Art 7 TEU, while the last part examines the pros and 

cons of granting considerable powers to the Commission. The conclud-

ing section aims to summarise why the EU needs an effi cient rule-of-law 

mechanism and the boundaries the new mechanism should not cross. 

The paper does not engage in discussion of the various meanings of 

rule of law in legal theory,3 the history of codifi cation of the principle of 

the rule of law in EU primary law,4 or the recent case law of the Court of 

3  See, for example, AV Dicey, Introduction to the Study of the Law of the Constitution (Mac-

millan 1959) 114; FA Hayek, The Road to Serfdom (University of Chicago Press 1944) 75−90; 

J Raz, ‘The Rule of Law and Its Virtue’ in J Raz The Authority of Law (OUP 1979); LL Fuller, 

The Morality of Law (rev ed, Yale University Press 1965) ch 2; R Dworkin, A Matter of Princi-

ple (Harvard University Press 1985). On different facets of the rule of law, see B Tamanaha, 

On the Rule of Law: History, Politics, Theory (CUP 2004); J Tasioulas, ‘The Rule of Law’ 

King’s College London Law School Research Paper No 018-21, forthcoming in J Tasioulas 

(ed), The Cambridge Companion to the Philosophy of Law (CUP 2019). On the distinction 

between the formal and substantive conceptions of the rule of law, see PP Craig, ‘Formal 

and Substantive Conceptions of the Rule of Law: An Analytical Framework’ (1997) Public 

Law 467.

4  The principle of the rule of law is mentioned in several places in the TEU. First, in the 

TEU’s preamble, the Member States confi rm their attachment to the rule of law. The princi-

ple of the rule of law is one of the EU values listed in Art 2 TEU. The rule of law is indirectly 

referred to in Art 7 TEU, which lays down the procedure in the case of a Member State’s 

violation of one of the values listed in Art 2 TEU. Further, according to Art 21(1) TEU, the 

Union’s action on the international scene shall be guided by the rule of law. Finally, accord-

ing to Art 21(2)(b) TEU, the Union shall pursue its external policies and actions in order to 

consolidate and support, among other things, the rule of law. The rule of law, as one of the 
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Justice on this issue.5 It starts from the premise that the concept of the 

rule of law, as understood at the EU level and in this text:

includes the principles of legality, implying a transparent, accountable, 

democratic and pluralistic process for enacting laws; legal certainty; 

prohibition of arbitrariness of the executive powers; effective judicial 

protection by independent courts, including protection of fundamental 

rights; separation of powers and equality before the law.6 

2  The logic behind the Rule of Law Proposal

Several years ago, I read a text by Professor Audrey Macklin titled 

‘The Rule of Law, the Force of Law and the Rule of Force’.7 The text dealt 

with a matter which is unrelated to the discussion in this paper. Howev-

er, inspired by this title, I would like to suggest that linking a violation of 

the rule of law to the suspension of EU funds is a strong manifestation 

of the ‘force of law’. This statement − as well as the link between the 

rule of law, the rule of force, and the force of law − can be exemplifi ed in 

Hungary and Poland. First, the developments in Hungary and Poland 

have been characterised by EU institutions as a deviation from the rule 

of law towards a combination of a ‘rule by law’ and the ‘rule of force’.8 In 

this context ‘rule by law’ can be understood as a distorted version of the 

rule of law, where social behaviour is still regulated by law, but it is not 

important what the content or the objectives of this law are, ie it does not 

matter whether it satisfi es the criteria of liberal democracy.9 

Union’s values, is also mentioned in the preamble of the Charter, while a number of elements 

of the rule of law are provided in the provisions of the Charter, in particular Art 41 (the right 

to good administration) and Art 47 (the right to an effective remedy and to a fair trial). 

5  See, in particular, Case C-64/16 Associação Sindical dos Juízes Portugueses 

 ECLI:EU:C:2018:117; Case C-216/18 PPU LM ECLI:EU:C:2018:586; Case C-192/18 Com-

mission v Poland (case in progress); Case C-619/18 Commission v Poland (case in progress, 

but see the Order of the Vice-President of the Court in Case C-619/18 R). For a discussion 

on this topic, see, for example, Tamara Δapeta’s contribution (entitled ‘Sudovi i vladavi-

na prava’ [‘Courts and the Rule of Law’] to the online proceedings of the conference ‘EU 

as a Global Leader in the Rule of Law’, held in Zagreb on 22 February 2019, available at 

<www.pravo.unizg.hr/EJP/conference_series/eu_kao_globalni_lider_u_vladavini_prava> 

accessed 30 June 2019. 

6  Defi nition of the rule of law provided in the Rule of Law Proposal, Art 2(a). 

7  A Macklin, ‘The Rule of Law, the Force of Law, and the Rule of Force’ in J Williamson 

(ed), Omar Khadr, Oh Canada (McGill Queens University Press 2012). 

8  To that effect, the European Commission activated the Rule of Law Framework and the 

Art 7 TEU procedure against Poland, while the European Parliament activated the Art 7 

TEU procedure against Hungary. 

9  See the Venice Commission of the Council of Europe ‘Rule of Law Checklist’, adopted by 

the Venice Commission at its 106th Plenary Session (Venice, 11-12 March 2016), where the 

Venice Commission ‘warned against the risks of a purely formalistic concept of the Rule of 

Law, merely requiring that any action of a public offi cial be authorised by law’ and stated 
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On the other hand, the EU institutions and some of the EU Member 

States are trying to work out how to urge Member State like Hungary 

and Poland to respect the (EU-level understanding of the) rule of law and, 

in doing so, they plan to use the ‘force of law’, manifested through the 

‘power of money’. The ‘force of law’ gets to the heart of the Rule of Law 

Proposal, as it aims to achieve respect of the rule of law by applying com-

pulsion based on law, by sanctioning Member States that violate the rule 

of law. It is no coincidence that a Member of the European Parliament 

and former EU Commissioner for Justice and Fundamental Rights, Vivi-

en Reding, stated that making a link with EU money ‘would be the most 

effective way to infl uence the behaviour of a government like the Polish 

one’ as it is ‘the only thing they understand’.10

3  Estimating effectiveness: can the Rule of Law Proposal achieve 
its aim? 

According to the Rule of Law Proposal, its sole objective is to protect 

the Union’s budgetary interests. Protection of the rule of law itself is not 

an objective set by the Proposal, but only a means for the protection of 

the EU budget. The Proposal explicitly states that its only objective is ‘to 

avoid that the Union budget is harmed by situations where a generalised 

defi ciency as regards the rule of law in a Member State affects or risks af-

fecting the sound fi nancial management and the protection of the fi nan-

cial interests of the Union’.11 It is, consequently, based on Art 322(1)(a) 

TFEU.12 The legality of this legal basis and whether there is a suffi ciently 

strong causal relation between the rule of law defi ciency and threats 

that ‘“Rule by Law”, or “Rule by the Law”, or even “Law by Rules” are distorted interpreta-

tions of the Rule of Law’ para 15. See also the Document of the Copenhagen Meeting of the 

Conference on the Human Dimension of the CSCE (‘the Copenhagen document’) of 1989 

(cited in footnote 4 of the Venice Commission ‘Rule of Law Checklist’), where the participat-

ing states proclaimed that ‘the rule of law does not mean merely a formal legality which as-

sures regularity and consistency in the achievement and enforcement of democratic order, 

but justice based on the recognition and full acceptance of the supreme value of the human 

personality and guaranteed by institutions providing a framework for its fullest expression’ 

para 2, available at <www.osce.org/odihr/elections/14304?download=true> accessed 7 

May 2019. See also Victor Orban’s speech on his plan to build an illiberal state, available at 

Budapest Beacon 29 July 2017 <https://budapestbeacon.com/full-text-of-viktor-orbans-

speech-at-baile-tusnad-tusnadfurdo-of-26-july-2014/> accessed 5 May 2019. 

10  J Stearns, ‘Europe’s Eastern Rebels Expose Next Fault Line for EU Leaders’ (2017) 

Bloomberg, 30 July 2017 <www.bloomberg.com/news/articles/2017-07-30/europe-s-

eastern-rebels-expose-next-fault-line-for-eu-leaders> accessed 10 March 2019. 

11  Explanatory Memorandum and Art 1 of the Rule of Law Proposal. 

12  Art 322(1)(a) TFEU provides: ‘The European Parliament and the Council, acting in accor-

dance with the ordinary legislative procedure, and after consulting the Court of Auditors, 

shall adopt by means of regulations the fi nancial rules which determine in particular the 

procedure to be adopted for establishing and implementing the budget and for presenting 

and auditing accounts’.
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to the EU’s fi nancial interests will be explored below. At this point, it is 

proposed that the primary objective of the Rule of Law Proposal is not to 

protect the EU budget, but to compel EU Member States to respect the 

rule of law, and that this objective is more dominant or at least as im-

portant as the budgetary objective, even though this is not visible from 

the Proposal. In other words, it is suggested that the preservation of the 

rule of law is the actual objective of the Proposal − as suggested by the 

statement of MEP Reding − whereas the Union’s budgetary interests are 

only a means of achieving the rule of law objective, and not the other way 

round, as it would have appeared from the Proposal. 

Consequently, if we start from the premise that it is not the protec-

tion of the Union’s budget, but of the rule of law itself, that is the true 

aim of the Proposal, it is questionable whether the Proposal is capable of 

achieving this aim. Measuring the effectiveness of the Proposal depends 

on how we defi ne the rule of law objective. There are two possibilities 

here. If the objective is limited to forcing certain legislative changes in a 

Member State, there is the likelihood that this objective will actually be 

achieved, provided the respective Member State is a net recipient and, 

therefore, dependent on EU funds.13 If the respective Member State is 

a net contributor, the carrot-and-stick approach, embedded in the rule 

of law conditionality, will be far less motivating.14 Consequently, such a 

divergent or even discriminatory effect of the rule of law conditionality 

on net recipients, in comparison to net contributors, can be perceived as 

unfair, thus leading to open or covert disapproval by the net recipient 

Member States.   

On the other hand, if the objective of the Rule of Law Proposal is 

deeper than mere legislative change, ie if the intention behind the bond 

between the rule of law and EU funds is a profound change of legal cul-

ture and the adoption of new patterns of political behaviour in Member 

States such as Hungary and Poland, it is highly questionable whether 

13  Both Hungary and Poland are net recipients of EU funds. In 2015, Poland was the larg-

est net benefi ciary of EU funding, receiving EUR 6.6 billion (source: ‘Netherlands Largest 

Net Contributor to EU This Century’ CBS, available at <www.cbs.nl/en-gb/news/2016/50/

netherlands-largest-net-contributor-eu-this-century> accessed 5 May, 2019. Also, the 

share of EU cohesion policy funding for public investment in Poland in 2015-2017 was 

61.17%, whereas in Hungary it was 55.46% (source: <https://cohesiondata.ec.europa.eu/

Other/-of-cohesion-policy-funding-in-public-investment-p/7bw6-2dw3/data> accessed 5 

May 2019. 

14  Nevertheless, even in the case of net contributors, the suspension of EU funding could 

create signifi cant political problems in the respective Member State. On the link between 

the positive perception of Hungarian citizens of Hungarian EU membership and the fi nan-

cial support gained from the Union, based on recent public polls, see ‘European Union: 

The Cash Cow and the Curse of Migrants, Hungarian Spectrum’, 26 April 2019, available 

at <http://hungarianspectrum.org/2019/04/26/european-union-the-cash-cow-and-the-

curse-of-migrants/> accessed 5 May 2019). 
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this objective can be achieved by the Proposal. A truly accepted and inter-

nalised form of rule-of-law-compliant behaviour can hardly be achieved 

by coercive and sanctioning methods, as it requires political and societal 

support from within. Unless the respective Member State has a critical 

mass of citizens and organisations which share a European understand-

ing of the values prescribed by Art 2 TEU, the rule of law conditionality 

is likely to be perceived as forcefully imposed from the outside − instead 

of being wanted, needed or consented to internally.15 Consequently, the 

external imposition of legal and political standards and its linking to 

fi nancial sanctions is not likely to result in a profound transformation 

of legal culture and political behaviour unless there is real commitment 

and support in the respective Member State. As a result, the uncertain 

effectiveness of the link between the rule of law and EU money, and, even 

more importantly, the questionability of a sanction-based method as the 

right way to tackle rule of law compliance are two major weaknesses of 

the Rule of Law Proposal. 

The accession negotiations of the former candidate countries for EU 

membership − such as Croatia, as the youngest EU Member State − are 

a good example of this claim. Every new EU accession is more and more 

strictly grounded on the principle of conditionality, which makes it ever 

more demanding for a new state to join. All candidate countries, includ-

ing Croatia, had, among other obligations, to fulfi l the Copenhagen polit-

ical criteria in order to join the EU.16 The Copenhagen political criteria to 

a large extent coincide with the EU values listed in Art 2 TEU and, since 

1993, they have been part of the conditions for EU accession for any 

new Member State.17 However, the Croatian experience has shown that 

the fulfi lment of the Copenhagen criteria was accomplished relatively 

successfully, as there is usually strong commitment to EU membership 

− both among domestic policy-makers and among citizens in the candi-

15  A number of measures in Hungary, such as those targeted against the Open Society and 

NGOs in Hungary,  aim to reduce the critical mass of citizens and organisations support-

ing the EU understanding of the rule of law. By doing this, there is less and less chance 

that the transformation will happen from within. On recent public opinion polls in Hun-

gary, see ‘The Storm Created over Calling the Orban Regime What It is − a Fascist State’ 

(2018) Hungarian Spectrum, 27 December 2018, available at <http://hungarianspectrum.

org/2018/12/27/the-storm-created-over-calling-the-orban-regime-what-it-is-a-fascist-

state/> accessed 5 May 2019). On modes used by Victor Orban to steer public opinion 

in Hungary, see: Zoltan Simon, ‘Orban’s Propaganda Machine Keeps Hungarian Protests 

in Check’ (2019) Bloomberg, 11 January 2019, available at <www.bloomberg.com/news/

articles/2019-01-11/orban-s-propaganda-machine-keeps-hungarian-protests-in-check> 

accessed 5 May 2019. 

16  The Copenhagen political criteria are the stability of institutions guaranteeing democra-

cy, the rule of law, human rights and respect for and protection of minorities. 

17  European Council in Copenhagen 21-22 June 1993, Conclusions of the Presidency, SN 

180/1/93 REV 1. 
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date country − which enables the better adoption and internalisation of 

external standards.18 Consequently, EU accession becomes a trigger and 

catalyst of internal political and institutional reforms, which − in ideal 

circumstances − lead to the true adoption of EU values.19 From this per-

spective, the Rule of Law Proposal could be expected to be productive: if 

conditioning accession on political and societal harmonisation with EU 

values leads to the acceptance of these values, then conditioning access 

to EU funds on the acceptance of EU values could achieve the same 

result. On the other hand, the developments in Hungary and Poland 

open up the question of the effi cacy and irreversibility of the accom-

plished pre-accession reforms. The Rule of Law Proposal is an indirect 

EU acknowledgement that signifi cant differences in legal cultures and 

patterns of political behaviour are immanent in the Union today − es-

pecially since the Central and Eastern European enlargements in 2004 

and 2007. From this perspective, it is questionable whether the Proposal 

is capable of bridging these differences and achieving the targets it sets. 

4 The legality of the Rule of Law Proposal

The following subsections will examine the legality of the Rule of 

Law Proposal by looking at its legal basis, by questioning the credibility 

of the link between the violation of the rule of law and the non-implemen-

tation of EU-funded operations, by examining the compatibility of the 

Proposal with Art 7 TEU, and by estimating the powers granted to the 

European Commission. 

4.1 Legal basis

The Rule of Law Proposal is based on Art 322(1)(a) TFEU which pro-

vides for the adoption of fi nancial rules which determine the procedure 

for establishing and implementing the EU budget. This legal basis is 

linked to the proclaimed ‘sole objective’ of the Proposal, ie with the pro-

tection of the Union’s budget in the case of ‘generalised defi ciencies as 

regards the rule of law’ where such defi ciencies ‘affect or risk affecting 

18  On this topic, see, in particular, T Δapeta, ‘Courts, Legal Culture and the Enlargement 

of the EU’ (2005) 1 Croatian Yearbook of European Law and Policy 23; I Goldner Lang, Z 

Durdevic & M Mataija, ‘The Constitution of Croatia in the Perspective of European and 

Global Governance’ in A Albi and  S Bardutzky (eds), National Constitutions in European 

and Global Governance: Democracy, Rights, the Rule of Law (TMC Asser Press, forthcoming 

2019). 

19  On the catalyst effect of the enlargement policy, see M Cremona, ‘Enlargement: A Suc-

cessful Instrument of EU Foreign Policy?’ in T Tridimas (ed), European Union Law for the 

Twenty-First Century: Vol 1, Rethinking the New Legal Order (Hart Publishing 2004). See also 

I Goldner Lang, ‘The Impact of Enlargement(s) on the EU Institutions and Decision-Making’ 

(2012) 31(1) Yearbook of European Law 473. 
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the principles of sound fi nancial management or the protection of the 

fi nancial interests of the Union’.20

 How does one determine whether the choice of the legal basis is 

the correct one? The Court of Justice long ago held that that the Union’s 

choice of the legal basis for a measure ‘may not depend simply on an 

institution’s conviction as to the objective pursued, but must be based 

on objective factors which are amenable to judicial review’ and which ‘in-

clude in particular the aim and content of the measure’.21  It also stated 

that if the examination of the measure 

reveals that it pursues a twofold purpose or that it has a twofold compo-

nent, and if one of those is identifi able as the main or predominant pur-

pose or component, whereas the other is merely incidental, that meas-

ure must be based on a single legal basis, namely that required by the 

main or predominant purpose or component.22 

Its other elements cannot have the effect of altering or transforming 

the character of the measure.23 Exceptionally, if a measure simultane-

ously pursues several objectives, which are inseparably linked without 

one being secondary and indirect in relation to the other, the measure 

may be founded on the corresponding legal basis.24

According to the Commission, the ‘aim and content’ of the Rule of 

Law Proposal is the protection of the Union’s fi nancial interests and the 

principle of sound fi nancial management from generalised defi ciencies 

20  See the Explanatory Memorandum and Arts 1 and 3(1) of the Rule of Law Proposal. It 

has been noted by the Council Legal Service, in its Opinion on the Rule of Law Proposal, 

that the proclaimed objective of the Rule of Law Proposal is narrower than the scope of Art 

322(1)(a) TFEU, which could have implied that its proper legal basis should have been Art 

325(4) TFEU, which sets out the procedure for the adoption of ‘measures in the fi elds of the 

prevention of and fi ght against fraud affecting the fi nancial interests of the Union’. However, 

as stated in the Council Legal Service Opinion, the fact that the scope of Art 322(1)(a) TFEU 

is broader than the objective stated by the Rule of Law Proposal should not be a problem, 

as the material scope of the Rule of Law Proposal is broader than the objective it sets forth. 

What the Rule of Law Proposal actually claims to enable is the proper implementation of the 

Union’s budget according to the principles of sound fi nancial management, which actually 

presupposes the existence of preventive and corrective measures against fraud (Opinion of 

the Legal Service, 13593/18, LIMITE, Brussels, 25 October 2018, para 43. Despite the fact 

that the Opinion is not a public document, the author managed to gain access to it). 

21  See, among others, Case C-300/89 Titanium Dioxide ECLI:EU:C:1991:244, para 10; Case 

C-155/07 European Parliament v Council ECLI:EU:C:2008:605, para 34; Case C-411/06 

Commission v European Parliament ECLI:EU:C:2009:518, para 45. 

22  See, among others, Case C-137/12 Commission v Council ECLI:EU:C:2013:675, para 

53; Case C-411/06 Commission v European Parliament ECLI:EU:C:2009:518, para 46; Case 

C-155/07 European Parliament v Council ECLI:EU:C:2008:605, para 35. 

23  Opinion 2/00 ECLI:EU:C:2001:664.

24  See, among others, Case 165/87 Commission v Council ECLI:EU:C:1988:458, para 11; 

Case C-300/89 Titanium Dioxide ECLI:EU:C:1991:244, para 17.
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as regards the rule of law.25 Accordingly, the Commission has formu-

lated the measure as essentially a fi nancial rule and not as a rule of 

law mechanism. The rule of law has, for pragmatic reasons, been given 

only a secondary role as a mere tool/instrument for the protection of 

the Union’s fi nancial interests. The pragmatic reason for this circuitous 

approach is the (unfortunate) fact that there is currently no legal basis 

in the Treaties to enable the adoption of a ‘pure’ rule of law measure. 

Art 2 TEU cannot be the legal basis of a new instrument on its own, 

but would require recourse to another Treaty provision − as manifested 

in Associação Sindical dos Juízes Portugueses.26 Considering this legal 

constraint, the Commission’s recourse to a budgetary legal basis and its 

insistence on the fi nancial objective can be viewed as a pragmatic and 

creative manoeuvre intended to avoid gridlock, just as many internal 

market measures were in the past. 

This does not mean that the link between the rule of law and EU 

spending is not real. Quite the reverse, the rule of law is certainly an im-

portant precondition for the sound implementation of the Union’s budget 

in EU Member States. The malfunctioning of public authorities and judi-

cial bodies could affect or risk affecting the proper spending of EU funds 

in the respective Member State. From this perspective, it seems only 

natural that the EU wishes to protect its fi nancial interests by suspend-

ing payments in cases where they could be misspent due to generalised 

defi ciencies in the rule of law. Such a salient link between the rule of law 

and the way EU money is spent gives credibility to this Proposal. Equally 

important, both the EU political institutions and the Court of Justice 

have shown a (political) will to protect the rule of law at the level of the 

EU. Consequently, provided that the Rule of Law Proposal articulates the 

link between the Union’s fi nancial interests and the rule of law in a suf-

fi ciently precise and clear manner,27 we can expect it to receive the green 

light from all EU institutions, including the Court of Justice (if asked). 

However, the fact that the Rule of Law Proposal is likely to be adopt-

ed and accepted by all the EU institutions (most probably, provided the 

current draft undergoes certain changes), as well as the fact that there 

is a tangible link between the rule of law and the spending of EU mon-

ey, cannot conceal the true motive behind the Proposal. The dominant 

motive and target of the Rule of Law Proposal is not the protection of the 

Union’s budget, but the protection of the rule of law itself. Testimony to 

this is the legal and political developments in the period between the 

25  Rule of Law Proposal, Recitals 4 and 11 and Arts 1 and 3(1). 

26  Case C-64/16 Associação Sindical dos Juízes Portugueses ECLI:EU:C:2018:117.

27  The issue of the existence of an (in)suffi ciently strong link between the Union’s fi nancial 

interests and the rule of law will be discussed in the following subsection. 
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adoption of Art 7 TEU and the Rule of Law Proposal, which show that 

the Rule of Law Proposal is a measure with a rule-of-law agenda, which 

emerged as yet another attempt among a series of EU measures aimed 

at preventing Member States’ violations of the rule of law. Consequent-

ly, despite its legal basis in a budgetary Treaty norm, the Rule of Law 

Proposal can only be understood in the context of the Union’s increased 

concerns over the rule of law crisis in certain Member States, its inability 

to respond to these violations with the measures at hand, and its efforts 

to fi nd a new and effi cient mechanism to remedy the violations, while 

lacking a Treaty basis to adopt a straightforward rule of law targeted 

measure.  

The aim of the following paragraphs is to address the inadequacy of 

the rule of law instruments that have been used by the EU so far, and 

explain the chain of developments leading to the Rule of Law Proposal, 

thus supporting the statement that the Proposal was drafted with the 

primary motive to protect the rule of law and not the EU budget. 

The political and judicial mechanisms that have been used as a re-

sponse to rule of law violations so far have been a mixture of three types: 

those adopted exclusively for the protection of the rule of law (Rule of Law 

Framework and Art 7 TEU); those aimed at any type of state violation 

of EU law (infringement proceedings);28 and those having a completely 

different objective, which does not encompass and should not be used for 

the protection of the rule of law (suspension of payments from the Cohe-

sion Fund under the excessive defi cit procedure). For different reasons, 

none of these instruments has proven suffi ciently effective to protect the 

rule of law. 

So far, the most striking example of an EU measure which had a 

completely different objective than the rule of law, while being instru-

mentalised for a rule of law purpose, was the Commission’s proposal 

of 22 February 2012 to suspend the disbursement of EUR 495 million 

from the Cohesion Fund for Hungary for 2013, due to its failure to ad-

dress excessive defi cit.29 The proposal was based on the then Cohesion 

Fund Regulation, which provided for the possibility to suspend the total 

or part of the disbursement from the Fund in the case of an excessive 

government defi cit and the absence of effective action to correct it.30 The 

28  In addition to infringement proceedings, the Court of Justice has been using its power to 

interpret EU law under the preliminary reference procedure to decide on matters that deal 

with the rule of law.

29  Press release available at <http://europa.eu/rapid/press-release_IP-12-161_en.htm> 

accessed 15 March 2019. 

30  Council Regulation (EC) No 1084/2006 of 11 July 2006 establishing a Cohesion Fund 

and repealing Regulation (EC) No 1164/94 [2006] OJ L210/79, Art 4(1).  
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Proposal was adopted as a Council Implementing Decision on 13 March 

2012.31 This has been the only time in EU history that a decision has 

been adopted to suspend payments from the Cohesion Fund due to an 

excessive defi cit. In the end, Hungary took measures to correct the ex-

cessive defi cit and the Council decided to lift the suspension before the 

beginning of 2013.32 Nevertheless, the suspension decision remains an 

unprecedented (and harsh) sanction for projected violations of EU law 

(projected excessive defi cit), as it would have applied to a future period 

(2013) and was targeted at a Member State whose defi cit, at that time, 

was among the lowest in the EU.33 

Signifi cantly, almost in parallel to this measure, the relations be-

tween Hungary and the Commission became increasingly tense for dif-

ferent reasons.  In 2011 Hungary adopted several controversial rules un-

der the new constitution, which the Commission saw as undermining the 

independence of the Hungarian Central Bank, its judiciary and the its 

data protection authority. As a response, on 17 January 2012, the Com-

mission launched three accelerated infringement proceedings against 

Hungary.34 In the end, the Commission was satisfi ed with the changes 

Hungary made to its Central Bank statute, but referred Hungary to the 

Court of Justice on matters of the independence of the data protection 

authority and the measures affecting the judiciary.35 The case on the 

data protection authority was decided by the Grand Chamber judgment 

on 8 April 2014.36 The Court ruled that the abrupt termination of the 

Hungarian Data Protection Commissioner’s term of offi ce by the govern-

ment constituted an infringement of the independence of the data pro-

tection authority and was hence in breach of EU law. In the second case 

on the Hungarian judiciary, the Court of Justice found that the radical 

lowering of the retirement age for Hungarian judges, prosecutors and no-

taries from 70 to 62 constituted discrimination based on age which was 

not proportionate as regards the objectives pursued. Consequently, the 

31  Council Implementing Decision of 13 March 2012 suspending commitments from the 

Cohesion Fund for Hungary with effect from 1 January 2013 [2012] OJ L78/19.

32  11648/12, PRESSE 278, 22 June 2012. 

33  F Guarascio, ‘EU to Cut Hungary’s Regional Funds over Defi cit’ (2012) Euractiv, 23 Feb-

ruary 2012, available at <www.euractiv.com/legacy_byline/francesco-guarascio/> ac-

cessed 15 March 2019. 

34  Press release available at <http://europa.eu/rapid/press-release_IP-12-24_en.htm> ac-

cessed 15 March 2019. 

35  In the end, the Commission was satisfi ed with the changes Hungary made to its Central 

Bank statute, but referred Hungary to the Court of Justice concerning the independence of 

the data protection authority and the measures affecting the judiciary (Press Release avail-

able at <http://europa.eu/rapid/press-release_IP-12-395_en.htm> accessed 15 March 

2019.

36  Case C-288/12 Commission v Hungary ECLI:EU:C:2014:237.
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Court concluded that Hungary failed to fulfi l its EU obligations under 

Directive 2000/78 on equal treatment in employment and occupation.37 

Taking into consideration the political tension between Hungary 

and the Commission − which escalated with the launching of infringe-

ment proceedings − it is diffi cult not to link these developments with the 

Commission’s proposal to suspend disbursement to Hungary from the 

Cohesion Fund due to its excessive defi cit. Two other facts, noted above, 

indicate that the Commission’s proposal to suspend payments to Hunga-

ry had a different motive from tackling its excessive defi cit. First, this has 

been the only instance the proposal to suspend funds due to excessive 

defi cit has been launched and, second, at that time there were Member 

States with worse defi cits than Hungary, but which were not threatened 

by the same type of procedure. All this suggests that the actual target of 

the Commission’s proposal was not Hungary’s excessive defi cit, but that 

the proposal pursued a different objective.38 It calls into question the 

credibility of the excessive defi cit procedure, which has been instrumen-

talised for a different aim than the one it was designed for. It also brought 

to the surface the gaps in the EU system which obviously lacked another 

mechanism, apart from Art 7 TEU, and infringement proceedings by 

which it could tackle defi ciencies in Member States’ rule of law. 

The need for an effi cient new instrument to protect the rule of law 

was consequently enunciated in September 2012 by the then President 

of the European Commission in his State of the Union address, in which 

he declared that the Union needed a better developed set of instruments 

for the protection of the rule of law − not just an alternative between the 

‘soft power’ of political persuasion and the ‘nuclear option’ of Art 7 TEU.39  

Finally, on 11 March 2014, the Commission put in place the Rule of Law 

Framework with the aim of strengthening the EU’s capacity to protect 

the rule of law and prevent threats to the rule of law from escalating to 

the point where the Commission has to trigger Art 7 TEU.40 Even though 

the Rule of Law Framework did not mention any Member State in par-

37  Case C-286/12 Commission v Hungary ECLI:EU:C:2012:687.

38  The link between the excessive defi cit procedure and infringement proceedings has been 

suggested by a number of commentators. However, when asked about this link, the then 

EU Commissioner for Economic and Monetary Affairs stated that it was a ‘different pro-

cedure’. S Taylor, ‘Commission Plans to Suspend Hungary’s Cohesion Funds’ (2012) Po-

litico, 22 February 2012, available at <www.politico.eu/article/commission-plans-to-sus-

pend-hungarys-cohesion-funds/> accessed 15 March 2019. 

39  State of the Union Address on 12 September 2012, available at <http://europa.eu/rap-

id/press-release_SPEECH-12-596_en.htm> accessed 15 March 2019. 

40  Commission, ‘A New EU Framework to Strengthen the Rule of Law’ (Communication) 

COM(2014) 0158 fi nal. 
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ticular, it was clearly established with the aim of disciplining Hungary41 

− but also any other Member State in a similar situation.  So far, the 

Commission has activated the Rule of Law Framework and the Art 7 

TEU procedure against Poland, while the European Parliament activated 

the Art 7 TEU procedure against Hungary.42 However, the past few years 

have shown that the Rule of Law Framework is not an effi cient mecha-

nism, while the Art 7 TEU procedure is (unfortunately) dysfunctional, as 

identifying a ‘serious and persistent breach’ requires the unanimity of all 

Member States (excluding the state concerned) in the European Council 

and it is unrealistic to expect this ever to happen in reality.

On the other hand, infringement proceedings are also not always 

the ideal solution to tackle the rule of law crisis, partly due to the uncer-

tain grounds on which an infringement can be based and partly due to 

their limited potential to respond to systemic defi ciencies. The Court of 

Justice has found a way to respond to the problem of restricting judicial 

independence by combining Art 2 TEU, as the legal basis for the rule of 

law, with Art 19 TEU, stipulating the principle of effective judicial pro-

tection, which ‘gives concrete expression to the value of the rule of law’.43 

However, it is questionable whether the same legal basis could be used 

if the rule of law is not violated by restricting judicial independence, but 

another element of the rule of law concept. It is also doubtful whether 

infringement proceedings could adequately respond to systemic defi cien-

cies in the rule of law and other values contained in Art 2 TEU in cases 

such as the one in Hungary, where the European Parliament expressed 

concern with regard to twelve different issues.44 

41  KL Scheppele, ‘Hungary and the End of Politics’ (2014) The Nation, 6 May 2014, avail-

able at <www.thenation.com/article/hungary-and-end-politics/> accessed 15 March 2019. 

42  Commission Recommendation (EU) 2016/1374 of 27 July 2016 regarding the rule of law 

in Poland, C/2016/5703 [2016] OJ L217/53. For the triggering of the Art 7 TEU procedure 

against Poland, see the ‘Proposal for a Council Decision on the determination of a clear risk 

of a serious breach by the Republic of Poland of the rule of law’ COM(2017) 835 fi nal. For 

the triggering of the Art 7 TEU procedure against Hungary, see European Parliament reso-

lution of 12 September 2018 calling on the Council to determine, pursuant to Article 7(1) of 

the Treaty on European Union, the existence of a clear risk of a serious breach by Hungary 

of the values on which the Union is founded (2017/2131(INL)).

43  Case C-64/16 Associação Sindical dos Juízes Portugueses ECLI:EU:C:2018:117, para 

32. This legal basis will probably be used in the pending infringement proceedings in Case 

C-619/18 Commission v Poland, where the Court issued an Order granting interim mea-

sures (Order of the Court in Case C-619/18 R Commission v Poland ECLI:EU:C:2018:1021). 

44  These issues are: the functioning of the constitutional and electoral system; the inde-

pendence of the judiciary; corruption and confl icts of interest; privacy and data protection; 

freedom of expression; academic freedom; freedom of religion; freedom of association; the 

right to equal treatment; the rights of persons belonging to minorities, including Roma and 

Jews; the fundamental rights of migrants, asylum seekers and refugees; and economic and 

social rights (European Parliament resolution of 12 September 2018 on a proposal calling 

on the Council to determine, pursuant to Article 7(1) of the Treaty on European Union, the 
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The inadequacy or insuffi ciency of the existing mechanisms, which 

have been used to respond to Member States’ violations of the rule of 

law, has forced the Commission to search for a new and more effi cient 

measure. When compared to the measures currently at hand, the Rule 

of Law Proposal is certainly a step in the right direction. It is both legally 

stronger and politically wiser than the (ab)use of the excessive defi cit 

procedure for rule of law purposes. It is also far more powerful than the 

Rule of Law Framework, Art 7 TEU, and infringement proceedings. For 

this reason, there are fair chances that, if adopted, it will turn into the 

most potent mechanism for the protection of the rule of law in the EU. 

Does it matter that the true motive behind the Rule of Law Propos-

al is not openly stated in the Proposal, but is disguised as a fi nancial 

rule? Yes and no. It matters because of transparency. If legally possible, 

it would be better to call a spade a spade. It also matters in terms of the 

ability to measure the results of the Proposal. The only way to determine 

the effi ciency of the Rule of Law Proposal, once it is adopted, is to be 

honest about its true objective. If the Proposal aims to prevent Member 

States’ violations of the rule of law, its effi ciency should be measured by 

analysing the status of the rule of law across the EU, and especially in 

problematic Member States, and not only by looking at whether EU mon-

ey has been properly spent. 

On the other hand, perhaps being honest about the motive is not 

essential in the end, as long as the budget-oriented approached, legally 

backed by Art 322(1)(a) TFEU, is accepted by the EU institutions − in-

cluding the Court of Justice − and by the Member States. Formulating 

the Rule of Law Proposal as a fi nancial rule has both legal and logical 

reasons and can work in practice. This is also certainly not the fi rst time 

in the history of EU integration that a second-best legal basis has been 

used for the accomplishment of a desired political or economic change, 

due to the lack of a better legal basis or for other political reasons. The 

adoption of the European Stability Mechanism (ESM), the Fiscal Com-

pact and the Single Resolution Fund, in the context of European fi scal 

and banking integration, illustrates how the EU has managed to fi nd 

ways to adopt measures necessary to achieve its political and economic 

goals, despite unwillingness or the lack of an adequate Treaty basis.45 

existence of a clear risk of a serious breach by Hungary of the values on which the Union is 

founded (2017/2131(INL)), Art 1). For the suggestion that the infringement procedure has 

the potential to be an effective means for addressing systemic defi ciencies in the rule of law, 

see M Schmidt and P Bogdanowicz, ‘The Infringement Procedure in the Rule of Law Crisis: 

How to Make Effective Use of Article 258 TFEU’ (2018) 55, CML Rev 1061, 1069-1073.

45  On the discussion of the instrumentalisation of legal tools in the area of fi scal and bank-

ing integration, see I Goldner Lang and M Lang, ‘Croatia - National Report’ in Gy Bándi and 

others (eds), European Banking Union (Wolters Kluwer 2016).
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Past experience has shown that even though this is neither legally nor 

politically the best option, it is clearly better than nothing. Despite its 

shortcomings, such an instrument can turn out to be a credible and 

successful tool accepted by all the relevant stakeholders. Nevertheless, 

it raises moral questions whether it is acceptable for the EU to do what 

is politically desirable, even if under the rule of law this cannot be done. 

And what if the same were not done for a ‘good cause’?

4.2 A suffi ciently direct link 

As noted by the Council Legal Service, not all generalised defi cien-

cies as regards the rule of law are susceptible to having an impact on 

the effective use of EU funds by the Member States.46 One could envis-

age a situation where there is a violation of the rule of law, which is not 

refl ected in the successful use of EU funds. On the other hand, for the 

suspension of payments to be acceptable under EU law, there needs to be 

a suffi ciently direct link between the potential violation and the risk for 

the specifi c operation supported by EU fi nancing.47 When applied to the 

Rule of Law Proposal, this would mean that the rule of law conditionality 

is permissible only provided there is a suffi ciently direct link between the 

violation of the rule of law and the risk of the non-implementation of the 

operation whose fi nancing is being suspended. 

However, when compared to the other existing conditionalities in EU 

law, the rule of law conditionality contains a less direct link between the 

violation and the risk of the non-implementation of the intended opera-

tion. To give an example, one can compare the rule of law conditionality 

with the bailout conditionality, used in relation to the European Stability 

Mechanism (ESM).48 ESM is one of the measures adopted as a response 

46  Opinion of the Legal Service on the Rule of Law Proposal, 13593/18, LIMITE, Brussels, 

25 October 2018, para 28.

47  Joined Cases T99/09 and T308/09 Italian Republic v Commission ECLI:EU:T:2013:200, 

para 53.

48  Even though conditionality is mostly associated with the pre-accession phase, it is also 

contained in some, though less frequent, instances of the post-accession acquis, such as 

in the measures adopted as a response to the fi nancial crisis in 2010, including the ESM, 

and in relation to EU funds. For example, for conditionality linked to the European Struc-

tural and Investment Funds, see Art 19 and Annex XI (ex ante conditionality), Arts 23 to 25 

(spending conditionality), and Art 85 (ex post conditionality) of Regulation 1303/2013 lay-

ing down common provisions on the European Regional Development Fund, the European 

Social Fund, the Cohesion Fund, the European Agricultural Fund for Rural Development 

and the European Maritime and Fisheries Fund and laying down general provisions on 

the European Regional Development Fund, the European Social Fund, the Cohesion Fund 

and the European Maritime and Fisheries Fund and repealing Council Regulation (EC) 

No 1083/2006 (‘the Common Provision Regulation’ − CPR). For conditionality in the area 

of the EU agricultural policy, see Art 43 and 47 and Recital 37 in Regulation 1307/2013 

establishing rules for direct payments to farmers under support schemes within the frame-
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to the fi nancial crisis in 2010. It links a bailout, ie fi nancial assistance 

to a Member State faced with bankruptcy, with the respective Member 

State’s commitment to reforms and austerity.49 The ESM contains a di-

rect and precisely defi ned link between the objective of the ESM and 

the set conditions of carrying out reforms and austerity measures or, 

in other words, between the violation of these conditions and the risk 

of the failure of the ESM. The aim of the ESM is the fi nancial stability 

of the euro area. Bailout loans to a failing Member State aim to prevent 

any threats to such stability, whereas the reforms and austerity condi-

tions aim to set the failing Member State on the right economic path, 

thus preventing new threats to the euro area.50 On the other hand, the 

non-implementation of reforms and austerity measures by a failing Mem-

ber State directly threaten the stability of the euro area. Consequently, 

there is a suffi ciently direct link between the Member State’s failure to 

comply and the proper functioning of the ESM scheme, which results in 

the Member State’s loss of entitlement to ESM fi nancial assistance. 

As opposed to the bailout conditionality, the rule of law condition-

ality contains a less direct link between the objectives and operations 

performed under EU funds, whose payment can be suspended, and the 

rule of law condition. Quite the reverse, the Rule of Law Proposal can 

indirectly change and expand the objectives of EU funds.51 To give an ex-

ample, the aim of the European Regional Development Funds (ERDF) is 

work of the common agricultural policy and repealing Regulation 637/2008 and Regulation 

73/2009. For conditionality in the area of justice and home affairs, see, for example, Art 

3(4) of Regulation 513/2014 establishing, as part of the Internal Security Fund, the instru-

ment for fi nancial support for police cooperation, preventing and combating crime, and 

crisis management and repealing Council Decision 2007/125/JHA. For a discussion of EU 

spending conditionality, see Viorica Vita, ‘Revisiting the Dominant Discourse on Condition-

ality in the EU: The Case of EU Spending Conditionality’ (2017) 19 Cambridge Yearbook 

of European Legal Studies 116. For a discussion of conditionality in the context of EU 

bailouts, see, for example, C. Kilpatrick, ‘Are the Bailouts Immune to EU Social Challenge 

Because They Are Not EU Law?’ (2014) 10(3) European Constitutional Law Review 393.  

49  Treaty Establishing the European Stability Mechanism, D/12/3 Brussels, 1 February 

2012 (in particular Arts 3 and 12-18). On the link between the bailout conditionality and 

solidarity, see I Goldner Lang, ‘The EU Financial and Migration Crises: Two Crises − Many 

Facets of Solidarity’ in A Biondi, E Dagilyte and E Küçük (eds), Solidarity in EU Law: Legal 

Principle in the Making (Edward Elgar Publishing 2018).

50  Over the past decade, there has been heated discussion among some of the world’s most 

renowned economists whether austerity is the right answer to a fi nancial crisis. One of the 

anti-austerity supporters has also been the Nobel Prize winner Paul Krugman. See, for ex-

ample, P Krugman, ‘The Case for Cuts Was a Lie. Why Does Britain Still Believe It? The Aus-

terity Delusion’ The Guardian (London 29 April 2015) available at <www.theguardian.com/

business/ng-interactive/2015/apr/29/the-austerity-delusion> accessed 7 April 2019. 

51  This and a number of other critiques have been put forward by several Central and East-

ern Member States, such as Poland, Hungary and Slovakia. See E Zalan, ‘Poland, Hungary 

Push Back at EU Budget “Conditionality”’ (EUobserver, 15 May 2018) <https://euobserver.

com/institutional/141808> accessed 5 April 2019). 
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to strengthen economic, social and territorial cohesion in the European 

Union by correcting the main regional imbalances through investments 

into sustainable jobs, infrastructure, and SMEs.52 Even though the suc-

cess of ERDF investments partly depend on the functioning of the rule of 

law in the respective Member State, the rule of law need not be the key 

factor to lead to the successful implementation of a cohesion instrument. 

There are a number of structural conditions that ensure successful in-

vestments, such as education reforms, strengthening research, techno-

logical development and innovation, digital plans, energy effi ciency, and 

enhancing the competitiveness of SMEs.53 Consequently, the causal link 

between the rule of law condition and the successful implementation of 

the cohesion measure is not particularly strong here. 

In fact, since ERDF investments could be suspended in the case of 

violation of the rule of law, the rule of law objective could reach an ob-

jective diametrically opposed to the one promoted by the ERDF. It can 

contribute to the continued lagging behind of underdeveloped regions, 

thus resulting in further divergence among EU Member States and re-

gions − instead of promoting cohesion. This development, coupled with 

the trend of large-scale emigration (in particular the brain and youth 

drain) from poorer to richer parts of the EU, and with signifi cant pub-

lic debt in certain Member States, would make it even more diffi cult for 

such Member States to fi nance current expenditure and public debt, 

and would result in further economic and social divergence between the 

poorer and richer parts of the EU. The Rule of Law Proposal does indeed 

try to ensure that the consequences of the suspension of the funding do 

not affect the fi nal recipients of the funding, such as local schools, SMEs, 

Erasmus students, researchers and civil society organisations. The Pro-

posal, thus, envisages that the obligation to implement the programme, 

and in particular the obligation to make payments to fi nal benefi ciaries, 

falls on the violating Member State and its entities.54 However, it is highly 

questionable whether the violating Member State will actually respect its 

obligation, especially if it is faced with fi nancial diffi culties.55

52  Regulation (EU) No 1301/2013 on the European Regional Development Fund and on 

specifi c provisions concerning the Investment for growth and jobs goal and repealing Regu-

lation (EC) No 1080/2006 [2013] OJ L347/289, Arts 2 and 3. 

53  See ex ante conditionalities in Regulation 1303/2013 laying down common provisions 

on the European Regional Development Fund, the European Social Fund, the Cohesion 

Fund, the European Agricultural Fund for Rural Development and the European Maritime 

and Fisheries Fund and laying down general provisions on the European Regional Develop-

ment Fund, the European Social Fund, the Cohesion Fund and the European Maritime and 

Fisheries Fund and repealing Council Regulation (EC) No 1083/2006 [2013] OJ L347/320. 

54  Rule of Law Proposal, Art 4(2). 

55  It is interesting that, despite the likely impact of the suspension of payments on benefi -

ciaries, the Commission did not carry out an impact assessment. The Commission’s deci-
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4.3 Compatibility with Art 7 TEU

In its Opinion on the Rule of Law Proposal, the Council Legal Service 

stated that it is necessary to ascertain whether the rule of law conditional-

ity mechanism is compatible with other Treaty-based control and sanction 

mechanisms, such as Art 7 TEU.56 A similar issue has already been dis-

cussed in several decisions of the Court of Justice, where the Court stated 

that the conditionality mechanism discussed therein was independent of 

the infringement procedure contained in Art 258 TFEU, as they served 

‘different aims and were subject to different rules’.57 The Council Legal 

Service decided to set off from the same starting points − these being that 

for the Rule of Law Proposal to be compatible with Art 7 TEU, it needs to 

be based on different rules and have different aims from Art 7 TEU.58 Oth-

erwise, according to the Council Legal Service, the Proposal would be a 

mere duplication of Art 7 TEU, which the Treaties would not permit, since 

the only legal basis in the Treaties that allows sanctions against the rule 

of law is Art 7 TEU (and infringement procedures), and it does not allow for 

another mechanism than the one prescribed in this article. 

The Council Legal Service fi rst stated that the two procedures were 

governed by different rules.59 On the other hand, in order to decide wheth-

er the two mechanisms pursued different aims, the Legal Service con-

cluded that it needed to elucidate whether the rule of law conditionality is 

a genuine mechanism for protecting the fi nancial interests of the Union, 

and not a sanctioning mechanism for which Art 7 TEU is intended.60 

Upon analysis, it concluded that the Rule of Law Proposal ‘cannot be re-

garded as independent or autonomous from the procedure laid down in 

Art 7 TEU, as its respective aims and consequences are not properly dis-

tinguished and risk overlapping with each other’, and inferred that the 

Proposal ‘would in reality establish a parallel mechanism of verifi cation 

and control of compliance with [...] the rule of law, for which Art 7 TEU 

sion was based on its reasoning that the sole objective of the Proposal is to avoid the Union’s 

budget being harmed by generalised defi ciencies of the rule of law (see the Explanatory 

Memorandum of the Rule of Law Proposal). According to the Commission, this implies that 

there the Proposal has no direct economic, environmental or social impacts, which is highly 

debatable. The opposite view was also expressed in the Opinion of the Court of Auditors, 

which considered that carrying out an impact assessment before publishing the Proposal 

would have allowed for better informed decision-making by the legislative bodies (Opinion 

1/2018 of the Court of Auditors, 2018/C 291/01, para 18). 

56  Opinion of the Legal Service, 13593/18, LIMITE, Brussels, 25 October 2018, para 17.

57  Joined Cases 15 and 16/76 France v Commission ECLI:EU:C:1979:29, para 26; Case 

C-325/94 P, Order of the Court, An Taisce v Commission ECLI:EU:C:1996:293, para 25; 

Case C-247/98 Hellenic Republic v Commission ECLI:EU:C:2001:4, para 13. 

58  Opinion (n 56) para 17. 

59  Opinion (n 56) para 18. 

60  Opinion (n 56) para 19. 
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provides the relevant procedure’.61 The Opinion, therefore, calls upon the 

legislators to modify the Proposal by strengthening the link between the 

respect of the rule of law and the protection of EU fi nancial interests, 

which would, according to the Council Legal Service, make the Proposal 

compatible with Art 7 TEU. 

In a similar tone, when reviewing the legality of the Rule of Law 

Framework in 2014, the Council Legal Service also stated that ‘there 

is no legal basis in the Treaties empowering the institutions to create 

a new supervision mechanism of the rule of law by the Member States, 

additional to what is laid down in Art 7 TEU, neither to amend, modify 

or supplement the procedure’ contained in Art 7 TEU.  The Council Le-

gal Service, therefore, concluded that the Rule of Law Framework ‘is not 

compatible with the principle of conferral’.62 Despite this, the Rule of Law 

Framework has been in operation since 2014, even though it has not 

been particularly successful. 

What both Opinions try to point out is the lack of a Treaty basis for 

another rule of law sanctioning mechanism apart from Art 7 TEU (and 

the infringement procedure contained in Art 258 TFEU). In other words, 

the logic behind the Opinion of the Council Legal Service on the Rule of 

Law Proposal is that the Proposal must not represent a parallel mecha-

nism of control of compliance with the rule of law, for which Art 7 TEU 

is intended, as this is not permissible by the Treaties.63 According to this 

reasoning, the Rule of Law Proposal can be based on Art 322(1)(a) TFEU 

only provided the Proposal is a genuine EU fi nancial management in-

strument and not a disguised sanctioning mechanism. The way to prove 

this, according to the Legal Service, is by determining whether there is a 

suffi ciently strong link between the functioning of the rule of law and the 

implementation of the Union budget. If not, the measure is a disguised 

sanctioning mechanism and, therefore, a duplication of Art 7 TEU. This 

would imply that, in such a case, Art 322(1)(a) TFEU would be an incor-

rect legal basis, even though the Council Legal Service does not say this. 

Is this really so? In the previous subsection on the suffi ciently direct 

link, I suggested that the link between the violation of the rule of law and 

61  Opinion (n 56) para 34. 

62  Opinion of the Legal Service on the Commission’s Communication on a new EU Frame-

work to strengthen the Rule of Law − compatibility with the Treaties, 10296/14, LIMITE, 27 

May 2014, paras 16 and 28. 

63  For a different view, see KL Scheppele, L Pech and RD Kelemen, ‘Never Missing an 

Opportunity to Miss an Opportunity: The Council Legal Service Opinion on the Commis-

sion’s EU Budget-related Rule of Law Mechanism’ (Verfassungsblog, 12 November 2018) 

<https://verfassungsblog.de/never-missing-an-opportunity-to-miss-an-opportunity-the-

council-legal-service-opinion-on-the-commissions-eu-budget-related-rule-of-law-mecha-

nism/> accessed 7 April 2019. 
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the non-implementation of the Union’s budget can, indeed, in certain in-

stances, be distant and indirect. From that perspective, I suggested that 

relying on Art 322(1)(a) TFEU could be problematic, as we are not being 

honest about the Proposal’s key aim and this could also be refl ected in 

how we measure its effectiveness. However, I stated that the link between 

the rule of law and the use of EU funds certainly exists and, provided EU 

institutions − including the Court of Justice − accept it, it could turn into 

a robust instrument with strong effects on Member States’ rule of law. 

However, two questions need to be addressed before embarking on 

an examination whether the Rule of Law Proposal is a sanctioning or a 

fi nancial instrument. First, is it true that Art 7 TEU does not allow the 

adoption of secondary law instruments? And second, is it true that no 

other Treaty provision can control Member States’ compliance with the 

rule of law and have a sanctioning effect in the case of a Member State’s 

violation. In other words, can an instrument be a fi nancial instrument 

with a simultaneous sanctioning effect? If so, such a mechanism could 

co-exist with Art 7 TEU. 

As regards the fi rst question, Art 7 TEU does not seem to envisage 

the adoption of secondary law instruments. However, the second ques-

tion is more complex. Art 7 TEU does not state or imply that no other 

mechanism to protect the values contained in Art 2 TEU would be al-

lowed, so there is nothing to suggest that Art 7 is the exclusive mode of 

protecting EU values. Consequently, the issue is not whether Art 7 TEU 

allows another mechanism triggered by violations of the rule of law − as 

it does not ban it − but rather whether such a mechanism can fi nd an 

adequate legal basis in the Treaties. (For a discussion on this issue, see 

the subsection on legal basis.) 

Along these lines, the statement of the Council Legal Service that 

the Rule of Law Proposal must be based on different rules and pursue 

different aims from the Art 7 TEU mechanism can be read as an asser-

tion of the need to make sure that the Rule of Law Proposal really is a 

fi nancial instrument correctly based on Art 322(1)(a) TFEU, and not a 

disguised rule of law instrument.  Here, it can be said that, provided 

the current Proposal is amended to make the interconnection between 

the rule of law and EU payment more direct, Art 7 TEU and the rule of 

law conditionality mechanism could be viewed as distinct and auton-

omous from each other, despite the fact that both instruments aim at 

ensuring Member State compliance with the rule of law. For the Art 7 

TEU mechanism, the preservation of the rule of law and other values 

contained in Art 2 TEU is its only purpose and target, whereas for the 

Rule of Law Proposal, the rule of law is the aim to be achieved by EU 

fi nancial means.   
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The fact that the suspension of EU payments under the Rule of Law 

Proposal would in reality have a sanctioning effect does not make this 

procedure a duplication of Art 7 TEU. This statement is supported by 

other conditionality mechanisms, which also indirectly protect some of 

the values contained in Art 2 TEU. As an example, the existing ex ante 

conditionality, contained in the Common Provisions Regulation, makes 

Member States’ access to funding from the European Structural and 

Investment Funds conditional on a number of requirements, including 

anti-discrimination, protection of the rights of persons with disabilities, 

and gender equality (whereas equality is one of the EU values also pro-

claimed by Art 2 TEU).64 The Common Provisions Regulation, and the 

adhering ex ante conditionality, is based on Art 177 TFEU which reg-

ulates the procedure for the defi nition of the tasks, objectives and the 

organisation of Structural Funds. Consequently, it has a different legal 

basis from Art 7 TEU, even though it also promotes one of the EU values 

contained in Art 2 TEU and has a sanctioning effect on a Member State 

whose institutional and legal framework does not ensure the protection 

of equality in the implementation of EU-funded programmes. Neverthe-

less, the use of ex ante conditionalities in relation to Structural Funds 

is independent of Art 7 TEU and cannot be seen as its duplication. Sim-

ilarly, the Proposal for the draft Common Provisions Regulation for the 

programming period 2021−2027 further strengthens the conditionali-

ty mechanism by introducing four horizontal and 16 thematic enabling 

conditions, some of which are linked to fundamental rights and equali-

ty.65 Again, a Member State’s failure to fulfi l these conditions could block 

its access to funds. 

64  Art 19 and Annex XI of  Regulation 1303/2013 laying down common provisions on the 

European Regional Development Fund, the European Social Fund, the Cohesion Fund, 

the European Agricultural Fund for Rural Development and the European Maritime and 

Fisheries Fund and laying down general provisions on the European Regional Development 

Fund, the European Social Fund, the Cohesion Fund and the European Maritime and 

Fisheries Fund and repealing Council Regulation (EC) No 1083/2006 [2013] OJ L347/320. 

65  Commission, ‘Proposal for a Regulation laying down common provisions on the Europe-

an Regional Development Fund, the European Social Fund Plus, the Cohesion Fund, and 

the European Maritime and Fisheries Fund and fi nancial rules for those and for the Asylum 

and Migration Fund, the Internal Security Fund and the Border Management and Visa In-

strument’ COM(2018) 375 fi nal. According to Art 11(1) and Annex III of the draft Common 

Provisions Regulation, two horizontal enabling conditions are related to fundamental rights. 

These are the ‘effective application and implementation of the EU Charter of Fundamental 

Rights’ and the ‘implementation and application of the United Nations Convention on the 

rights of persons with disabilities (UNCRPD) in accordance with Decision 2010/48’. In ad-

dition, according to Art 11(1) and Annex IV, some of the thematic enabling conditions are 

related to fundamental rights, such as the requirement to have a National Roma Integration 

Strategy, national strategic frameworks for gender equality and for social inclusion and 

poverty reduction.
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It is likely that all these conditionality mechanisms, including the 

rule of law conditionality, would be used, at least partly, because Art 7 

TEU is not functional. However, this fact should not be classifi ed as a 

circumvention of Art 7 TEU, as long as there is an adequate Treaty basis 

enabling EU institutions to choose and rely on the existing conditionality 

mechanisms. 

4.4 Too much discretion to the Commission? 

The current version of the Rule of Law Proposal lacks suffi ciently 

specifi c criteria for what constitutes generalised defi ciencies of the rule 

of law which affect or risk affecting EU fi nancial interests.66 It also lacks 

clear criteria for the Commission’s initiation and handling of the proce-

dure and for determining the extent of a suspensive measure.67 The au-

thority to establish defi ciencies is entirely left to the Commission, which 

submits a proposal for an implementing act on the appropriate measure 

to the Council.68 The decision is automatically adopted by the Council, 

unless it decides by a qualifi ed majority to reject the Commission pro-

posal within one month of its adoption by the Commission (reverse qual-

ifi ed majority).69 Authorising the Commission to establish a violation of 

the rule of law without clear benchmarks, combined with the procedure 

of adopting the decision based on a reverse qualifi ed majority in the 

Council, gives too much discretion to the Commission, and opens up the 

question of its control. 

Reverse qualifi ed majority voting ensures the effectiveness of the 

procedure, but it also signifi cantly increases the Commission’s powers 

and opens up the question of its accountability, especially in circum-

stances where the Proposal lacks clear criteria for defi ning the defi cien-

cy, handling the procedure, and determining the scope of the suspensive 

measure.70 It signifi cantly lowers the majority threshold necessary for 

66  The defi nition of a ‘generalised defi ciency as regards the rule of law’ is not suffi ciently 

precise. Art 2(b) of the Rule of Law Proposal states that a ‘generalised defi ciency as regards 

the rule of law … means a widespread or recurrent practice or omission, or a measure by 

public authorities which affects the rule of law’.

67  Art 4 of the Rule of Law Proposal envisages the possibilities of suspending commit-

ments, interrupting payment deadlines, reducing pre-fi nancing or suspending payments, 

all depending on the scope of the defi ciency and the budget management procedure. The 

Proposal provides only very generalised guidelines by saying that the measures taken have 

to be ‘proportionate to the nature, gravity and scope of the generalised defi ciency as regards 

the rule of law’ (Art 4(3)). 

68  Rule of Law Proposal, Art 5(7). 

69  Rule of Law Proposal, Art 5(8). 

70  Reverse majority voting is only rarely applied in EU law. It is used in EU anti-dumping 

policy (reverse simple majority) and in EU economic governance, in relation to the Six Pack 
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the adoption of a decision, thus making the adoption of the Commission’s 

proposal almost automatic.71 Once the Commission has submitted a pro-

posal for an implementing act to the Council, only four Member States 

representing more than 35% of the EU population suffi ce for the adop-

tion of the proposal. A short one-month deadline for gathering enough 

votes against a proposal, as well as the fact that abstentions count as 

votes in favour of the decision, while the Member State which is the sub-

ject of the decision-making cannot take part in the voting, all contribute 

to the effective adoption of the Commission’s proposal. This mechanism 

not only prevents dead-end situations that arise based on Art 7 TEU, but 

makes the adoption procedure almost automatic. However, the Commis-

sion’s increased powers in relation to EU legislative institutions are likely 

to have an impact on the inter-institutional balance of powers, thus em-

phasising even more the importance of amending the Proposal by setting 

clearer criteria to limit its powers. 

The defi ciencies of the current version of the Proposal have been 

acknowledged in the opinions on the Rule of Law Proposal by the Euro-

pean Parliament,72 the European Court of Auditors,73 and the European 

Committee of the Regions.74 All these institutions submitted recommen-

dations for amending the Proposal, which are on the same track. They 

require clearer criteria and a clearer procedure and scope of suspensive 

measures and insist on demonstrating how the legitimate interests of 

the fi nal benefi ciaries would be safeguarded. Additionally, the European 

Parliament requests a stronger role for itself, as the current version of 

and Fiscal Compact (reverse qualifi ed majority). It is also used in the WTO dispute settle-

ment system (reverse consensus). On the pros and cons of reverse majority voting, see W 

Van Aken and L Artige, ‘A Comparative Analysis of Reverse Majority Voting: The WTO’s 

Dispute Settlement Mechanism, the EU Anti-Dumping Policy and the Reinforced SGP and 

Fiscal Compact’, EUSA Thirteenth Biennial Conference, Baltimore, USA, 2013, available 

at <https://ssrn.com/abstract=2202787 or http://dx.doi.org/10.2139/ssrn.2202787> ac-

cessed 7 April 2019.

71  The votes are counted in accordance with Art 16(4) TEU and Art 238(2) and (3) TFEU. 

According to Art 16(4) TEU, a qualifi ed majority is defi ned as ‘at least 55% of the members of 

the Council, comprising at least fi fteen of them and representing Member States comprising 

at least 65% of the population of the Union’, whereas a blocking minority must include at 

least four Council members representing more than 35% of the population of the partici-

pating Member States.

72  European Parliament legislative resolution of 4 April 2019 on the proposal for a regula-

tion of the European Parliament and of the Council on the protection of the Union’s budget 

in case of generalised defi ciencies as regards the rule of law in the Member States, P8_TA-

PROV(2019)0349. 

73  European Court of Auditors Press Release, ‘Plans to Link EU Funding to Rule of Law 

Are Welcome but Need Better Criteria and More Safeguards, Say Auditors’, 17 July 2018. 

74  Opinion of the European Committee of the Regions, ‘The Multiannual Financial Frame-

work Package for the Years 2021-2027’, COTER-VI/042.
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the Proposal grants it solely the right to be informed by the Commission 

about the proposed or adopted suspensive measure.75 

5 Conclusion

The rule of law, as a construct in today’s EU liberal democracy, re-

quires a certain form of political and social behaviour, which is agreed 

upon by all EU Member States upon accession to the Union. It forms 

part of the EU social contract and deviations therefrom, especially sys-

temic ones, endanger the functioning of the EU as a whole. Violations of 

the rule of law also undermine citizens’ trust in the EU legal order and 

can shatter their legitimate expectations of the current system, which is 

supposed to provide them with legal certainty and protection against ar-

bitrary powers. This legitimises certain forms of legislative force, aimed 

at protecting the rule of law. The Rule of Law Proposal is an example of 

such a forcible legislative response to the current political reality in the 

EU. By the use of the force of law and the power of money − as suggested 

by the title of this paper − the Rule of Law Proposal aims to compel EU 

Member States to behave according to the standards they agreed upon 

when joining the EU.  To this effect, the Rule of Law Proposal makes 

a statement that the health of a Member State’s rule of law is not just 

its internal affair, but that it concerns the EU directly (including the 

taxpayers of other Member States) through its impact on EU fi nancial 

resources. 

Current trends in a number of EU Member States are a forewarn-

ing that inaction could have dangerous political, social and economic 

consequences. It can stimulate a further weakening of the EU founding 

values in the respective Member State. It can also have a spillover effect 

by encouraging the spread of similar behaviour in other Member States. 

Finally, and of most concern, a passive attitude could lead to a change of 

standards by which we defi ne the rule of law at the EU level. 

Proactive EU-level protection of the rule of law and other EU values 

is imperative, not only for the sake of preserving these values in the 

Union, but also for preserving the Union’s inward and outward credibili-

ty. Past experience, such as the use of mild diplomatic measures of Mem-

ber States (not the EU itself) against Austria in 2000, as a response to 

the entry into the Austrian government of Haider’s radically right-wing  

party Freiheitliche Partei Österreichs, reveals that the Union’s inaction or 

inadequate reaction to the violation of one of the fundamental EU values 

in one of the Member States puts at stake both the preservation and per-

ception of these values in the EU, as well as the Union’s credibility. The 

75  Rule of Law Proposal, Art 7. 
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EU’s inaction in these matters means the acceptance of standards dif-

ferent from those aspired to in the Founding Treaties. However, the ne-

cessity to act cannot excuse any type of action, unless it is based on EU 

law.76 Otherwise, we would end up with the absurd result of a measure 

aimed at protecting the rule of law, while itself not satisfying rule-of-law 

standards. The ends cannot justify the means. For this reason, the fi nal 

verdict would be to go forward with an effi cient rule of law mechanism, 

but to make sure that it satisfi es the following two conditions. First, that 

it legally measures up to the standards it aims to promote. Second, that 

it does not do more harm than good by increasing economic and social 

divergence and dissatisfaction among Member States, which would cre-

ate a climate prone to nationalistic and anti-EU emotions and to new and 

increasing violations of the rule of law and other EU values. 

This work is licensed under the Creative Commons Attribution − Non-Commercial 

− No Derivatives 4.0 International License.
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76  For other initiatives that have been put on the table as possible mechanisms aiming at 

protecting EU values, see A Jakab and D Kochenov, The Enforcement of EU Law and Values: 

Ensuring Member States’ Compliance (OUP 2017). 
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MIND THE GAP: ISSUES OF LEGALITY IN THE EU’S 
CONCEPTUALISATION OF THE RULE OF LAW 

IN ITS ENLARGEMENT POLICY

Lisa Louwerse *

Abstract: The article critically examines the EU’s conceptualisation of 

the rule of law in its enlargement practice. Two main arguments will 

be advanced. First, it will be argued that legality is a core element of 

the rule of law, and adherence to it is a fundamental characteristic of 

any institutional order governed by the rule of law, as evidenced in 

the Treaty (Article 2 TEU) and as acknowledged in the jurisprudence 

of the Court of Justice. Secondly, it will be shown that the EU’s pre-ac-

cession process does not suffi ciently address this rule of law element, 

to the extent that a) its main focus is alignment with the acquis, and 

b) changes made to domestic legislation are measured in terms of 

quantity and not quality. It will be demonstrated that this generates 

problems of legality in the candidate states, including legal infl ation, 

instability, lack of generality of law and coherence, as well as prob-

lems of enforcement. It will be asserted that even though this is rec-

ognised by the Commission, over the years the EU has not amended 

its methodology, thereby failing to recognise that ensuring respect for 

the rule of law is not merely a process of adoption of a corpus of rules, 

but rather a complex process of adaptation to a particular value sys-

tem. The article continues by arguing that the quality and complexity 

of the acquis leave considerable room for improvement, while at the 

same time raising questions as to its suitability as an instrument for 

development in the (potential) candidate countries. As a conclusion, 

some policy refl ections will be offered on how these issues could be 

better addressed. 

Keywords: EU rule of law, legality, EU enlargement, EU acquis, quan-

titative approach, benchmarking

1 Introduction

The founding Treaties attest to the fact that from its inception the 

European integration project has been geared towards deeper political 

cooperation, predicated on a set of core values with a principal emphasis 

on the rule of law. The current rule of law crisis in newer Member States, 

* Dr Lisa Louwerse, Senior Lecturer in Law, The Hague University of Applied Scienc-

es, contact: llouwerse@hotmail.com, orcid.org/0000-0001-6087-3127. DOI: 10.3935/

cyelp.15.2019.352.
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such as Poland, Hungary and Romania, has called into question the in-

tegration project by casting doubt on the extent to which foundational EU 

values are truly embedded in the legal orders of new Member States. While 

there is a signifi cant body of literature analysing the concrete legal bases 

and instruments the EU may avail itself of in enforcing the rule of law, 

the role of the Union’s pre-accession process in the emerging threat to the 

rule of law has largely remained unexplored. In this sense, the current de-

bate is limited to the pitfalls of internal rule of law oversight mechanisms, 

whereas in reality the consolidation of the rule of law in new Member 

States is supposed to occur at a much earlier stage, ie during the pre-ac-

cession process. This raises the question as to whether the pre-accession 

process suffi ciently robustly addresses rule of law reform. 

In this light, this contribution critically examines the EU’s concep-

tualisation of the rule of law in its enlargement policy with a view to 

ascertaining whether the current value crisis can be traced back to the 

interpretation of the rule of law and external mechanisms for ensuring 

respect for this value in the accession process. It will do so by focusing 

on one of the widely accepted core elements of the concept of the rule of 

law, namely legality. It will be shown that legality operates in two ways: 

it sets requirements for government in its relation to its laws, and it 

provides criteria for the validity of law itself. In this way, it underpins 

the rule of law ideal in that it helps guide the behaviour of individuals 

and sets requirements that curb the power of the governing. It will be 

demonstrated that adherence to legality is a fundamental characteristic 

of any institutional order governed by the rule of law, as evidenced in the 

Treaty (Article 2 TEU) and as acknowledged in the jurisprudence of the 

Court of Justice.

Against this background, the article turns next to the EU’s enlarge-

ment practice in order to ascertain whether, and if so to what extent, 

legality forms a core principle of the Union’s rule of law reform efforts in 

the acceding states. Two main problems are identifi ed in this respect. 

First, despite the central role of legality internally, it will be shown that 

the element is virtually absent from the EU’s external conceptualisation 

of the rule of law. In the Copenhagen documentation, containing the 

Commission’s yearly monitoring reports, enlargement strategies as well 

as the Council conclusions on enlargement, little to no room has been 

dedicated to a progress analysis of this element. Secondly, it is asserted 

that the very methodology used in the pre-accession process undermines 

legality in the acceding states. More particularly, it will be argued that 

the EU’s pre-accession methodology is problematic to the extent that its 

main focus is alignment with the acquis, and changes made to domes-

tic legislation are measured in terms of quantity (ie the number of laws 

adopting EU legislation), and not quality. It is shown that this generates 
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problems of legality in the candidate states, including legal infl ation, in-

stability, lack of generality of law and coherence, as well as problems of 

enforcement. It will be asserted that even though this is recognised by 

the Commission, over the years the EU has not amended its method-

ology, thereby failing to recognise that ensuring respect for the rule of 

law is not merely a process of adoption of a corpus of rules, but rather a 

complex process of adaptation to a particular value system. The article 

concludes by arguing that the value narrative of European integration 

is undermined by the EU’s own pre-accession practice, thereby being a 

contributing factor to the rule of law related concerns of today. 

Before moving on to the main body of the text, a caveat should be 

added. The article does not claim that the EU’s conceptualisation of the 

rule of law in the pre-accession process, and, more particularly, the lack 

of legality therein, is the sole contributing factor to the current value crisis 

in the aforementioned Member States.1 Such a direct causal connection 

would be diffi cult to establish and goes beyond the ambit of this article. 

Rather, it suggests that the overlooked aspect of the lack of legality in the 

enlargement process really deserves focused attention as it suggests cer-

tain linkages between the EU’s conceptualisation of the rule of law, the 

strategy it relies on for the value’s implementation during the accession 

process, and the questions this raises as to the extent to which the val-

ue is ‘truly and clearly embedded’2 in the future Member States. Lack of 

embeddedness is likely to lead to issues further down the road and after 

accession. Accordingly, the article merely suggests that the rule of law re-

lated problems in some of the current Member States may arguably, even 

to a small extent, be traced back to the enlargement process.

2 Legality as a core element of the rule of law 

In this section, it will fi rst be shown that legality is a core element of 

the rule of law, containing various sub-elements necessary for law’s over-

all quality, such as stability, coherence, and enforcement. Following this, 

it will be asserted that the rule of law, including legality, is of vital im-

portance for the functioning of the EU legal order and should, thus, also 

form part of the EU’s conceptualisation of the rule of law in enlargement.

There is widely held agreement amongst legal scholars that, at its 

core, the rule of law requires that both governments and citizens are 

1  For some broader literature on the current crisis, see, for example, Heather Grabbe and 

Stefan Lehne, ‘Defending EU Values in Poland and Hungary’ (Carnegie Europe, 4 September 

2017) <https://carnegieeurope.eu/2017/09/04/defending-eu-values-in-poland-and-hun-

gary-pub-72988> accessed 20 October 2019. 

2  Commission, ‘2019 Communication on EU Enlargement Policy’ (Communication) COM 

(2019) 260 fi nal 3. 
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bound by and act consistently with the law.3 Finnis,4 MacCormick,5 and 

Waldron6 all share the view that there are certain features the law must 

possess in order to successfully fulfi l its function as law and for the 

rule of law to effectively protect citizens and guide individual behaviour. 

From this, a number of common characteristics have been deduced, in 

line with a list of formal principles articulated by, most notably, Fuller7 

and Finnis:8 laws must be prospective, be made public, be general, be 

clear, be stable, certain, coherent, and be applied to everyone according 

to their terms.9 Consequently, formal legality provides requirements for 

the validity of law itself, which, in turn, can aid citizens in taking con-

trol over their own lives and curb the power of the governing. Similar 

key aspects of the rule of law are also refl ected in many of the constitu-

tions of the Member States. For instance, provisions on the hierarchy of 

norms by which administrative acts are subordinated to parliamentary 

statutes can be found, amongst other systems, in the Estonian, French, 

German, Italian, and Swedish legal systems.10 Further examples of rule 

of law facets include the requirement of a parliamentary statute for the 

imposition of obligations, administrative charges or penalties, and crim-

inal punishment;11 legal certainty and the foreseeability of law;12 rules on 

parliamentary reservations and the conditions and grounds for limiting 

fundamental rights.13

For the EU, legality is one of the rule of law’s central elements, men-

tioned fi rst in the enumeration of rule of law elements in the Commis-

sion’s initial attempt at formulating the core components of the notion 

3  See, for example, Brian Z Tamanaha, ‘A Concise Guide to the Rule of Law’ in Gianluigi 

Palombella and Neil Walker (eds), Relocating the Rule of Law (Hart Publishing 2009) 4.

4  John Finnis, Natural Law and Natural Rights (Clarendon Press 1980) 270-276.

5  Neil MacCormick, ‘Natural Law and the Separation of Law and Morals’ in Robert P George 

(ed), Natural Law Theory (OUP 1992) 121-125.

6  Jeremy Waldron, ‘The Concept and the Rule of Law’ (2008) 43 GL Rev 1.

7  Lon Fuller, The Morality of Law (revised edition, Yale University Press 1969).

8  Finnis (n 4).

9  Fuller (n 7) 39; Finnis (n 4) 170-171.

10  See, for an overview, Anneli Albi and Samo Bardutzky (eds), National Constitutions in 

European and Global Governance: Democracy, Rights, the Rule of Law (Springer 2019). 

11  See, for example, Joakim Nergelius, ‘The Constitution of Sweden and European Infl u-

ences: The Changing Balance between Democratic and Judicial Power’ in Albi and Bardutz-

ky (n 10) 334.

12   See, for example, Peter G Xuereb, ‘The Constitution of Malta: Refl ections on New Mech-

anisms for Synchrony of Values in Different Levels of Governance’ in Albi and Bardutzky 

(n 10) 157; Joan Solanes Mullor and Aida Torres Pérez, ‘The Constitution of Spain: The 

Challenges for the Constitutional Order Under European and Global Governance’ in Albi 

and Bardutzky (n 10) 553. 

13  See, for example, Leonard Besselink and Monica Claes, ‘The Netherlands: The Pragmat-

ics of a Flexible, Europeanised Constitution’ in Albi and Bardutzky (n 10) 206-207.
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in the context of the ‘EU Framework to strengthen the rule of law inter-

nally’.14 Indeed, legality, which is described as ‘a transparent account-

able, democratic and pluralistic process for enacting laws’,15 has been 

confi rmed by the Court of Justice of the European Union (the Court) as 

a fundamental principle of the Union, by stating that ‘… in a commu-

nity governed by the rule of law, adherence to legality must be proper-

ly ensured’.16 Similarly, the Council of Europe’s Venice Commission − a 

body that works on interpreting and articulating the common European 

constitutional heritage and has been particularly active in assisting the 

new democracies in Central and Eastern Europe from the beginning of 

the 1990s on their paths to EU accession17 − identifi es legality as one of 

fi ve main rule of law elements.18 According to its ‘Rule of Law Checklist’, 

legality implies, inter alia, that state action must be in accordance with 

and authorised by the law, that public offi cials respect both procedural 

and substantive law, that law-making procedures are clear, and that the 

law is effectively implemented and enforced.19 Accordingly, legality cre-

ates a benchmark for the quality of laws and serves as a protective value 

against governments overstepping their power.

As a founding value of the European project,20 the rule of law not 

only guides the EU’s conduct,21 it also underpins the governing orders 

14  Commission, ‘A New EU Framework to Strengthen the Rule of Law’ (Communication) 

COM(2014) 158 fi nal 4. The other rule of law elements in the Commission’s non-exhaustive 

list are: legal certainty; the prohibition of arbitrariness of executive powers; independent 

and impartial courts; effective judicial review, including respect for fundamental rights; and 

equality before the law.

15  COM(2014) 158 fi nal Annex 1. 

16  Case C-496/99 P Commission v CAS Succhi di Frutta [2004] ECR I-03891, para 63. 

17  On the relation between the EU and the Venice Commission, see, for example, Wolfgang 

Hoffmann-Riem, ‘The Venice Commission of the Council of Europe − Standards and Impact’ 

(2014) 25 EJIL 579.

18  Next to legality, the checklist also mentions legal certainty, prevention of abuse of pow-

ers, equality before the law and non-discrimination, access to justice, including an inde-

pendent and impartial judiciary and the right to a fair trial. 

19  Venice Commission, ‘Rule of Law Checklist’ (CDL-AD(2016)007) <www.venice.coe.int/

webforms/documents/default.aspx?pdffi le=CDL-AD(2016)007-e> accessed 20 October 2019.

20  In the context of the high-level meeting of the United Nations General Assembly on the 

rule of law at national and international level on 24 September 2012, the European Union 

issued a statement on its relation to the rule of law in which it called the latter one of the 

‘pillars on which our European Union is built’. José Manuel Durão Barroso 24 Septem-

ber 2012, Statement by Commission President Barroso at the High-level Meeting on the 

Rule of Law <www.avrupa.info.tr/en/news/statement-president-barroso-high-level-meet-

ing-rule-law-2184> accessed 20 October 2019. On the acknowledged constitutive dimen-

sion for the Union’s own identity, see Joined Cases C-402/05 P and C 415/05 P Kadi v 

Council [2008] ECR I-6351, para 285. See also Annex I to COM(2014) 158 fi nal/2 in which 

the Commission refers to the rule of law as ‘a legally binding constitutional principle’.

21  See Commission, ‘A New EU Framework to Strengthen the Rule of Law’ (Communication) 

COM(2014) 158 fi nal/2.
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of all individual Member States (Article 2 TEU). Moreover, it has both 

an internal and an external dimension. Internally, the ‘mutually inter-

dependent legal relations’22 linking the EU and its Member States, and 

its Member States with each other, are premised on the existence of mu-

tual trust between Member States in recognition of the rule of law as a 

shared values and respect for EU law.23 As emphasised by Commissioner 

Reding, ‘[r]espect for the rule of law is in many ways a prerequisite for 

the protection of all other fundamental rights listed in Article 2 TEU and 

for upholding all rights and obligations deriving from the Treaties’.24 In 

addition to it being a vital precondition for the functioning of the EU legal 

order itself, the rule of law is also a source of legitimacy for the EU’s ex-

ternal conduct as a value-driven international actor,25 giving weight to its 

ambitions of value-based relations and interactions with third countries 

(Article 3(5) and 21(1) and (2)(b) TEU). 

Enlargement, as the Union’s Member State building-policy, lies at 

the intersection of both these dimensions, functioning as a showcase 

for the EU’s external efforts regarding rule of law promotion, and, at the 

same time, as a testing ground for the Union’s forays into elucidating the 

notion’s component elements at the domestic level of the future Member 

States.26 It would go beyond the ambit of this article to analyse all the 

elements of the EU’s conceptualisation of the rule of law in enlargement, 

which include an accessible judiciary27 that functions effectively,28 ex-

ercises judicial review,29 and can be held accountable.30 It also includes 

22  Opinion 2/13 pursuant to Article 218(11) TFEU (ECHR II) ECLI:EU:C:2014:2454, para 

167. 

23  Ibid, para 168.

24  Viviane Reding, ‘The EU and the Rule of Law − What Next?’ <http://europa.eu/rapid/

press-release_SPEECH-13-677_en.htm> accessed 20 October 2019.

25  Recently, see Commission, ‘Shared Vision, Common Action: A Stronger Europe: A Global 

Strategy for the European Union’s Foreign and Security Policy’ (Report) June 2016, para 

3.5.

26  See, for instance, the pre-accession process which links progression towards accession, 

and thus to the status of Member State, to the applicant’s respect for the Union’s values. 

See, for example, para 4 of the Preamble of Council Regulation (EC) 231/2014 establishing 

an Instrument for Pre-accession Assistance (IPA II) [2014] OJ L77/11.

27  See, for example, Regular Report Poland (1999) 14; Regular Report Romania SEC(2002) 

1409, 28; Progress Report Former Yugoslav Republic of Macedonia SEC(2007) 1432, 12.

28  See, for example, Regular Report Poland (1999) 15; Regular Report Slovenia (1999) 59; 

Regular Report Romania (2000) 92; Regular Report Latvia SEC(2001) 1749, 17; Progress 

Report Croatia, SEC(2005) 1424, 15; Progress Report Former Yugoslav Republic of Macedo-

nia SEC(2010) 1332, 57; Progress Report Serbia, SWD(2013) 412 fi nal, 40; Report Albania 

SWD(2016) 364 fi nal, 40.

29  See, for example, Regular Report Poland (2000) 19; Regular Report Bulgaria (2001); Pro-

gress Report Montenegro (2008) 13.

30  See, for example, Progress Report Croatia (2005) 84; Progress Report Serbia (2012) 10; 

Progress Report Kosovo SWD(2014) 306 fi nal 13. 
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checks on police and security forces,31 as well as appropriate prison con-

ditions, and the proper treatment of suspects.32 Instead, the main fo-

cus of this article will be on formal legality, and, more particularly, on 

the sub-elements of stability and coherence (non-contradiction) of legal 

rules, as well as their enforcement. Stability of laws implies that laws 

remain stable or unchanged over a period of time to provide the neces-

sary constraints and predictability for decision-making.33 Coherence of 

laws refl ects clear and non-contradictory laws that enable citizens to 

follow them and for the judiciary to apply them consistently. This entails 

that the legislature has an obligation to endeavour not to include con-

fl icting provisions within a single law, nor to enact a law that negates a 

provision, or even objective, of another law. Moreover, the requirement of 

non-contradiction also acts on a more abstract level of coherence, that 

of the legal system with its moral-political underpinnings.34 Accordingly, 

Dworkin has argued that law is morally incoherent if its underlying jus-

tifi cations and the various prescriptions cannot be subsumed under one 

coherent moral theory.35 However, he was well aware of the fact that the 

laws’ moral soundness had to be balanced against the legal system’s in-

tegrity, thereby allowing for the rectifi cation of possible past mistakes.36 

Finally, for law to function properly, various law enforcement agencies 

and the judiciary must apply it, while simultaneously preventing a dis-

crepancy between the rules as declared and as they are actually admin-

istered.37 Only if deviations from the rules are treated as such can rules 

guide human conduct and will individuals stick to the rules. 

31  See, for example, Regular Report Turkey (2002) 22; Progress Report Serbia (2012) 11.

32  See, for example, Regular Report Romania, SEC(2002) 1409, 28.

33  Fuller (n 7) 70-79. Stability of the (national) legal framework features prominently as one 

of legality’s main aspects put forward by most legal philosophers. For example, Joseph Raz, 

The Authority of Law (Clarendon Press 1979) ch 11; Finnis (n 4) 270-276; Neil MacCormick, 

‘Natural Law and the Separation of Law and Morals’ in Robert P George (ed), Natural Law 

Theory (OUP 1992) 121-125; Jeremy Waldron, ‘The Concept and the Rule of Law’ (2008) 43 

GL Rev 1; Robert S Summers, ‘The Principles of the Rule of Law’ (1999) 74 NDL Rev 1691.

34  Ronald Dworkin, Law’s Empire (Harvard University Press 1986) 176-224.

35  Andrew Marmor, ‘The Rule of Law and Its Limits’ USC Public Policy Research Paper 

16/2003, 36 < https://papers.ssrn.com/sol3/papers.cfm?abstract_id=424613> accessed 

20 October 2019.

36  Dworkin (n 34) 65-72. For Raz’s opinion on this particular point, see Joseph Raz, ‘The 

Relevance of Coherence’ (1992) 72 BUL Rev 273. For the questionability of the argument on 

moral coherence in light of current pluralist societies, see John Rawls, Political Liberalism 

(Columbia University Press 2005) 11-14. 

37  Fuller (n 7) 81. 



34 Lisa Louwerse: Mind the Gap: Issues of Legality in the EU’s Conceptualisation of the Rule...

3 The EU’s pre-accession process and the missing element of 
legality 

Having highlighted the rule of law’s core element of legality and 

placed it within the context of the Union’s enlargement policy, the ar-

ticle will next turn to this external policy area in order to provide the 

background for the rest of the article. It will be shown that in spite of 

the increasing focus put on the rule of law in the pre-accession process, 

legality, in terms of legal stability, coherence, and enforcement, seems to 

be omitted from the Commission’s understanding of the rule of law. More 

particularly, it will be argued that even though some attention is paid to 

administrative reforms in the context of the transposition of the acquis, 

the Commission has not put forward standards in relation to the quality 

of domestic legislation.

On 1 May 2004, ten new Member States acceded to the EU (the 

Baltic countries of Estonia, Latvia, and Lithuania, Cyprus, the Czech 

Republic, Hungary, Malta, Poland, Slovakia, and Slovenia), followed on 1 

January 2007 by Bulgaria and Romania, and on 1 July 2013 by Croatia. 

Currently the EU is negotiating with the candidate countries Montene-

gro, Serbia, and Turkey. At the moment of writing, the decision to start 

accession negotiations with North Macedonia and Albania has just been 

reverted to the EU-Western Balkans Summit in Zagreb in May 2020.38 

Lastly, Bosnia and Herzegovina and Kosovo have been recognised as 

potential candidate countries. Based on Article 49 TEU, EU enlargement 

has developed into an elaborate process including negotiations, Commis-

sion monitoring, and far-reaching domestic reforms. 

In previous enlargement rounds, both democratic (Spain, Portugal, 

and Greece39) and economic (United Kingdom40) considerations played 

a role. However, it was with the pre-accession strategy in the context of 

the accession of the Countries of Central and Eastern Europe (CEECs) 

that more details were fl eshed out regarding the accession conditions. 

According to the well-known Copenhagen criteria of 1993, membership 

requires stability of institutions guaranteeing democracy, the rule of law, 

38  Council, ‘Conclusions’, Council Doc. EUCO 23/19 point 5.

39  See Commission, ‘Spain’s Application for Membership’ (Opinion) COM(78) 630, 9;  Com-

mission, ‘Portuguese Application for Membership’(Opinion) COM(78) 220, 7; Commission, 

‘Greek Application for Membership’ (Opinion) COM(76) 30 fi nal.

40  De Gaulle vetoed the fi rst request on grounds of economic suitability. He then expressed 

a second veto during a press conference on 27 November 1967. Notwithstanding offi cial 

support from the other EEC Member States, the Council of Ministers decided in December 

of the same year to shelve all four applications: ‘One Member State considered that the 

re-establishment of the British economy must be completed before Great Britain’s request 

can be considered’. See Christopher Preston, Enlargement and Integration in the European 

Union (Routledge 1997).
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human rights and respect for and protection of minorities; a functioning 

market economy and the capacity to cope with competition and market 

forces; and the ability to take on the obligations of membership, includ-

ing adherence to the aims of political, economic and monetary union.41 

Under the fi rst Copenhagen condition in relation to the rule of law, 

the Commission’s strategy papers42 and monitoring reports,43 as well as 

the Council’s conclusions on enlargement,44 indicate a clear emphasis 

in relation to the reform efforts in the candidate state on the traditional 

state-run institutions of justice and capacity building − the courts, police, 

prisons, judges, prosecutors, lawyers, as well as the regulations and pro-

cedures covering their actions and behaviour.45 This includes, inter alia, 

the procedures regulating the careers of judges such as their remuner-

ation46 and dismissal,47 legal aid provisions,48 and anti-corruption mea-

sures.49 However, in the EU institutions’ analyses, legality is noticeably 

absent. To some extent this is not surprising, considering that the agree-

ments underlying the EU’s cooperation with the candidate countries − 

the Europe Agreements with the CEECs,50 the Association Agreement 

41  Presidency Conclusions, Copenhagen European Council, 21-22 June 1993. 

42  The current Commission set out its thoughts on the rule of law most clearly in its 2012 

strategy. Commission, ‘Enlargement Strategy and Main Challenges 2012-2013’ (Communi-

cation) COM(2012) 600 fi nal, 4-6. 

43  See, for example, Montenegro Report, SWD(2016) 360 fi nal 12-18. 

44  See, for example, Council Conclusions ‘The Application of Conditionality with a View 

to Developing a Coherent EU-Strategy for the Relations with the Countries in the Region’, 

Annex to Annex III, 2203rd General Affairs Council, 29-30 April 1997.

45  On the institutional focus of the EU’s understanding of the rule of law in enlargement 

generally, see Marko KmeziÊ, EU Rule of Law Promotion. Judiciary Reform in the Western 

Balkans (Routledge 2017); Kalypso Nicolaides and Rachel Kleinfeld, ‘Rethinking Europe’s 

“Rule of Law” and Enlargement Agenda: The Fundamental Dilemma’ (2012) Jean Mon-

net Working Paper 12/2012 <https://jeanmonnetprogram.org/paper/rethinking-eu-

ropes-rule-of-law-and-enlargement-agenda-the-fundamental-dilemma/> accessed 20 October 

2019; Dimitry Kochenov,  EU Enlargement and the Failure of Conditionality: Pre-Accession 

Conditionality in the Fields of Democracy and the Rule of Law (Kluwer Law International 

2008). 

46  See, for example, Regular Report Lithuania (2001) 18.

47  See, for example, Progress Report Former Yugoslav Republic of Macedonia, SEC(2011) 

1203 fi nal 58; Progress Report Former Yugoslav Republic of Macedonia, SWD(2013) 413 

fi nal 39.

48  See, for example, Monitoring Report Romania, SEC(2006) 596 7; Comprehensive Moni-

toring Report Lithuania, SEC(2003) 1204 fi nal 13; Comprehensive Monitoring Report Cro-

atia, SWD(2012) 338 fi nal 37.

49  See, for example, Progress Report Estonia (2000) 17; Comprehensive Monitoring Report 

Latvia (2003) 14-15; Progress Report Turkey (2008) 10-11; Progress Report Albania (2012) 

14-16.  

50  Europe Agreement establishing an association between the EC and the Republic of 

Hungary [1993] OJ L347/2; Europe Agreement establishing an association between the 

EC and the Republic of Poland [1993] OJ L348/2; Europe Agreement establishing an as-
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with Cyprus, Malta and Turkey,51 and the Stabilisation and Association 

Agreements (SAAs) with the Western Balkan countries52 − do not provide 

much clarity on the notion. The Europe Agreements merely mention the 

signifi cance of the rule of law for the political system of the candidate 

countries in the Preamble, and, in the case of the SAAs, list a number of 

judicial institution related rule of law elements, such as the judiciary, the 

police and other enforcement bodies.53 

In turn, the fi nancial instruments underpinning the enlargement 

policy tend also to either stay silent on the topic, or emphasise the rule 

of law in this institutional understanding. Thus, the original PHARE 

Regulation and the Regulations relating to the accession partnerships of 

the CEECs do not add insight in terms of the EU’s understanding of the 

rule of law in this context,54 and the CARDS Regulation55 as well as the 

sociation between the EC and Romania [1994] OJ L357/2; Europe Agreement establishing 

an association between the EC and the Republic of Bulgaria [1994] OJ L358/3; Europe 

Agreement establishing an association between the EC and the Republic of Slovakia [1994] 

OJ L359/2; Europe Agreement establishing an association between the EC and the Czech 

Republic [1994] OJ L360/2; Europe Agreement establishing an association between the 

EC and the Republic of Latvia [1998] OJ L26/3; Europe Agreement establishing an associ-

ation between the EC and the Republic of Lithuania [1998] OJ L51/3; Europe Agreement 

establishing an association between the EC and the Republic of Estonia [1998] OJ L68/3; 

Europe Agreement establishing an association between the EC and the Republic of Slovenia 

[1999] OJ L51/3.

51  Agreement establishing an Association between the EEC and Turkey [1964] OJ 

P217/3687; Agreement establishing an Association between the EEC and Malta [1971] OJ 

L61/2; Agreement establishing an Association between the EEC and the Republic of Cyprus 

[1973] OJ L133/2.

52  Stabilisation and Association Agreement with the former Yugoslav Republic of Mac-

edonia [2004] OJ L84/13; Stabilisation and Association Agreement with the Republic of 

Croatia [2005] OJ L26/3; Stabilisation and Association Agreement with the Republic of 

Albania [2009] OJ L107/166; Stabilisation and Association Agreement with the Republic of 

Montenegro [2010] OJ L108/3; Stabilisation and Association Agreement with the Republic 

of Serbia [2013] OJ L278/16; Stabilisation and Association Agreement with Bosnia and 

Herzegovina, of the other part [2015] OJ L164/2; Stabilisation and Association Agreement 

with Kosovo,* [2016] OJ L 71/3.

53  See, for example Article 80 entitled ‘Reinforcement of institutions and the rule of law’ of 

the Stabilisation and Association Agreement with Serbia (n 52). 

54  Council Regulation (EEC) No 3906/89 of 18 December 1989 on economic aid to the Re-

public of Hungary and the Polish People’s Republic (Phare Regulation) [1989] OJ L375/11; 

Council Regulation (EC) No 1266/1999 of 21 June 1999 on coordinating aid to the appli-

cant countries in the framework of the pre-accession strategy and amending Regulation 

(EEC) No 3906/89 [1999] OJ L161/68; Council Regulation (EC) No 555/2000 13 March 

2000 on the implementation of operations in the framework of the pre-accession strategy 

for the Republic of Cyprus and the Republic of Malta [2000] OJ L68/3.

55  Article 2(3) Council Regulation (EC) 2666/2000 of 5 December 2000 on assistance for 

Albania, Bosnia and Herzegovina, Croatia, the Federal Republic of Yugoslavia and the For-

mer Yugoslav Republic of Macedonia, repealing Regulation (EC) No 1628/96 and amend-

ing Regulation (EEC) No 2906/89 and (EEC) No 1360/90 and Decisions 97/256/EC and 

1999/311/EC [2000] OJ L306/1.
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Instruments for Pre-Accession Assistance (IPA I56 and II57) stipulate that 

assistance should be programmed and implemented, inter alia, in rela-

tion to institution and capacity building.58 Furthermore, the 2005 nego-

tiating frameworks for Croatia59 and Turkey60 introduced a specifi c nego-

tiating chapter meant to assist enlargement countries in establishing a 

society based on the rule of law. However, in a similar fashion to the EU’s 

rule of law understanding mentioned above, this Chapter 23, focused on 

judiciary functioning and capacity, has, from the moment of its inclu-

sion, demonstrated a mostly institutional/procedural understanding of 

the notion.61 Any reference to legality’s sub-elements of the quality of the 

legislative framework, stability and/or coherence of legislation is absent. 

However, considering that the EU, under the third Copenhagen con-

dition, is obligated to implement the entire EU acquis,62 which now con-

sists of 35 chapters, the issue of stability and coherence of the domestic 

legal framework would be expected to be especially pertinent. This par-

ticularly so, considering that the Union is not just a free-trade zone that 

requires its members to tear down barriers, but a community of law and 

56  Council Regulation (EC) No 1085/2006 of 17 July 2006 establishing an instrument for 

pre-accession assistance (IPA) [2006] OJ L210/82.

57  Regulation (EU) No 231/2014 of the European Parliament and the Council of 11 March 

2014 establishing an instrument for pre-accession assistance for the period 2014-2020 (IPA 

II) [2014] OJ L77/11.

58  Article 3(1)(a) Regulation (EU) No 231/2014. According to the overall institutional ap-

proach, the specifi c objectives pursued under the Regulation framed the rule of law in 

terms of an independent and effi cient judiciary as well as capacity-building measures for 

improving law enforcement. See Article 2. For the previous IPA Regulation, see Article 3(1)

(a) Regulation (EC) No 1085/2006. Also see paragraph 13 of its Preamble, which states 

that: ‘Assistance for candidate countries as well as for potential candidate countries should 

continue to support them in their efforts to strengthen democratic institutions and the rule 

of law… and it should therefore be targeted at supporting a wide range of institution-building 

measures’ (emphasis added). 

59  Negotiating Framework for Croatia, 3 October 2005.

60  Negotiating Framework for Turkey, 3 October 2005.

61  The set-up of Chapter 23 has not changed much since its inclusion and, regarding the 

rule of law, it is comprised of the following elements: the functioning and capacity of judicial 

bodies, such as Judicial and Prosecutorial Councils; judicial independence and impar-

tiality; judicial accountability; judicial professionalism and competence; quality of justice, 

measured in terms of the training of judicial personnel and IT strategies; judicial effi ciency 

(case backlog); and anti-corruption measures.

62  In 1992, the Commission defi ned the acquis in the context of accession as ‘the rights and 

obligations actual and potential, of the community system and its institutional framework’, 

which encompass ‘the contents, principles and political objectives of the Treaties …, the 

legislation adopted in implementation of the Treaties, and the jurisprudence of the Court; 

the declarations and resolutions adopted in the Community framework; the international 

agreements, and the agreements between Member States connected with the Community’s 

activities’. Commission, ‘Report on Europe and the Challenge of Enlargement’ prepared for 

the European Council, Lisbon 26-27 June 1992, 12. 
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a market-regulating organisation,63 with a rather large body of rules that 

must be transposed into domestic law. Interestingly, already in 1995 in 

its White Paper on the preparation of the CEECs in their preparation for 

the implementation of, specifi cally, the internal market acquis, the Com-

mission pointed to the diffi culty of this endeavour in terms of legislative 

coherence: 

The general picture is one in which old legislation, sometimes dating 

back many years, exists alongside new. In a limited number of sec-

tors, the new law is almost complete, while in others legislation may be 

scheduled but not yet drafted. A very large amount of new law is be-

ing drafted, or is awaiting adoption by national parliaments… In some 

areas, the CEECs themselves recognise that enacted or prepared leg-

islation does not conform fully with the relevant EU texts, either as a 

deliberate choice … or as a result of amendments introduced during the 

passage of the legislation through Parliament.64

The realisation came that the necessary administrative structures 

were lagging behind the legislative process itself; implementation is a 

complex process that requires ‘the creation or adaptation of the neces-

sary institutions and structures, involving fundamental changes in the 

responsibilities of both the national administrative and judicial systems 

and the emerging private sector’.65 As a reaction, the European Council 

acknowledged that the third Copenhagen criterion, the ability to assume 

the obligations of membership, also presupposes adequate administra-

tive capacity for effective transposition, implementation, and enforce-

ment of EU rules.66 

It is interesting to note, though, that an incremental focus on public 

administration reform, although vital for the effective implementation of 

the acquis, seems to not necessarily have led to a better quality of legis-

lation. This much is visible from the fact that despite the fi nding that the 

63  Frank Schimmelfennig, ‘The Process of Enlargement: Problems, Interests, Norms’ in Jer-

emy Richardson (ed), European Union: Power and Policy-making (Routledge 2006) 207, 209.

64  Commission, ‘Preparation of the Associated Countries of Central and Eastern Europe for 

Integration into the Internal Market of the Union’ (White Paper) COM(95) 163 fi nal points 

4.7-4.8. 

65  ibid, point 3.25. 

66  Presidency Conclusions, Madrid European Council, 15-16 December 1995. See also 

Commission, ‘Agenda 2000: For a Stronger and Wider Union’ (Communication) COM(97) 

2000 fi nal. The emphasis on enforcement is also visible in the text of the SAAs. While the 

Europe Agreements recognised ‘the approximation of that country’s existing and future leg-

islation to that of the Community’ as the major precondition for the economic integration of 

the applicant state, the SAAs stipulate the ‘importance of the approximation of the existing 

legislation in Montenegro to that of the Community and of its effective implementation’. See 

Article 68 of the Europe Agreement with Poland (n 50). For the SAAs, see, for example, 72(1) 

of the Stabilisation and Association Agreement with Montenegro (emphasis added) (n 52).
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current Commission has made public administration reform an enlarge-

ment priority under its ‘fundamentals fi rst’ approach in relation to the 

Western Balkans,67 the Commission’s own analysis in its enlargement 

strategies, as well as SIGMA68 assessments of the progress made by the 

candidate countries and potential candidates, frequently demonstrates 

that the poor quality of domestic legislation,69 the lack of further signifi -

cant progress in legislative alignment with the acquis,70 as well as issues 

of application and enforcement,71 remain recurring problems throughout 

the years and across all Western Balkan countries. Considering this 

assessment, it is hard to escape the conclusion that the Commission pri-

marily conceives of the rule of law in institutional/procedural terms and 

pays little attention to the elements of legal quality, stability, coherence, 

and enforcement of rules. After all, even in the context of legal approxi-

mation, its focus is on institutional public administration reform, rather 

than on legality itself. Against this background, the next section will 

focus on the pre-accession process and how the Commission’s methodol-

ogy actually further undermines legality’s sub-elements outlined above. 

67  Next to the emphasis on the importance of the rule of law for the transformation the 

applicant countries are undertaking, administrative reforms and economic governance and 

competitiveness are the three strategic ingredients necessary for the consolidation of reform 

efforts and the implementation of the acquis put forward by the Commission in its 2014 

Strategy: ‘All three “pillars” are closely linked, cross-cutting issues of fundamental impor-

tance for success in political and economic reforms and building a basis for implementing 

EU rules and standards’. Commission, ‘Enlargement Strategy and Main Challenges 2014-

2015’ (Communication) COM(2014) 700 fi nal 4.

68  SIGMA (Support for Improvement in Governance and Management) is a joint initiative 

of the OECD and the EU with the objective of strengthening the foundations for improved 

public governance <www.sigmaweb.org/> accessed 20 October 2019.

69  See, for example, SIGMA Assessment Report Albania (2014) 36 <www.oecd-ilibrary.

org/governance/albania-assessment-report-2014_5jm0xw5rq4f3-en> accessed 20 October 

2019; SIGMA Assessment Report Serbia (2012) 3 < www.oecd-ilibrary.org/governance/ser-

bia-assessment-report-2012_5jz2rqnf9p6g-en> accessed 20 October 2019; SIGMA Assess-

ment Report Albania (2012) 3 <www.oecd-ilibrary.org/governance/albania-assessment-re-

port-2012_5jz2rql8z4mr-en> accessed 20 October  2019; SIGMA Assessment Report Bosnia 

and Herzegovina (2012) 3 <www.oecd-ilibrary.org/governance/bosnia-and-herzegovina-as-

sessment-report-2012_5jz2rqlcrnkd-en> accessed 20 October 2019; SIGMA Assessment 

Report Montenegro (2012) 3 <www.oecd-ilibrary.org/governance/montenegro-assess-

ment-report-2012_5jz2rqn827d2-en> accessed 20 October 2019.

70  See, for example, SIGMA Assessment Report Former Yugoslav Republic of Macedonia 

(2012) 3 <www.oecd-ilibrary.org/governance/the-former-yugoslav-republic-of-macedo-

nia-assessment-report-2012_5jz2rqlfx68q-en> accessed 20 October 2019; SIGMA Assess-

ment Report Kosovo (2012) 4 <www.oecd-ilibrary.org/governance/kosovo-assessment-re-

port-2012_5jz2rqljfmxw-en> accessed 20 October 2019. 

71  See, for example, Commission, ‘2016 Communication on EU Enlargement Policy’ (Com-

munication) COM(2016) 715 fi nal 18-20. 
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4 The pre-accession process and the problems with legality

The argument which will be advanced here is that the EU, in the 

pre-accession process, has put its main focus on the alignment of legis-

lation with the acquis whereby the changes made to domestic legislation 

are measured in terms of quantity, not of quality. It will be asserted that 

the demands of legal approximation in combination with the quantitative 

approach underlying the enlargement policy actually undermine legality, by 

creating problems such as legal infl ation, instability of laws, and lack of co-

herence of rules (section 4.1). The article demonstrates that although these 

shortcomings are acknowledged by the Commission, it has not adapted the 

pre-accession process in relation to these legality concerns throughout the 

years, thereby failing to recognise the pitfalls of its own accession meth-

odology for the implementation of the rule of law in future Member States 

(section 4.2). Moreover, it will be shown that there is a substantial and 

growing body of literature that questions the top-down and infl exible ap-

proach by the Commission towards the candidate countries. More particu-

larly, it will be asserted that even though there is growing evidence that for 

law to be effective local ‘adaptation’ is preferred over ‘adoption’, the nature 

of the acquis is such that it precludes alterations by the applicant states, 

thereby leaving little to no room for considerations of the quality of the 

transposed laws within the overall domestic legal framework (section 4.3). 

4.1 Benchmarking: the quantitative approach in relation to the 
transposition of the acquis

Exploring the relevant enlargement related documents, it appears 

that the Commission has attempted to create the impression of having 

constructed a pre-accession procedure that examines not just law in the 

books, but, rather, rule of law in action. For example, in the very fi rst 

composite paper, the Commission stressed that concerning democracy 

and the rule of law, it has looked at ‘the way democracy functions in 

practice instead of relying on formal descriptions of the political insti-

tutions’.72 In 2010, the then EU enlargement Commissioner Füle, during 

his presentation of the yearly Enlargement Strategy, underscored that: 

The EU expects a convincing track record in the fulfi lment of these 

benchmarks, in particular regarding judiciary and fundamental rights. 

Accession negotiations do not simply involve ticking boxes about legis-

lative approximation. Countries must build a credible track record of 

reform and implementation, in particular in the area of rule of law.73 

72  Commission, ‘Composite Paper - Reports on Progress Towards Accession by Each of the 

Candidate Countries’ (Communication) COM(1998) 712 fi nal 3. 

73  Stefan Füle, ‘Speech on Enlargement Package’ (2010) <http://europa.eu/rapid/press-re-

lease_SPEECH-10-639_en.htm?locale=en> accessed 20 October 2019. Similar terminology 
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This suggests that the Commission in the enlargement policy has 

not merely adopted an approach towards its rule of law reform that would 

focus on creating functioning institutions, the adoption of EU legislation 

and a quantitative progress analysis thereof during the pre-accession 

process, but a process that examines the quality of laws, of how law 

is applied in practice and of how law both guides people’s behaviour 

and sets the boundaries for institutions. However, it will be demonstrat-

ed that in contrast to the Commission’s claims, progress in the area 

of alignment of domestic legislation with the acquis is assessed not in 

terms of whether the adopted legislation works effectively in practice or 

whether it has improved domestic legislation in certain areas, but rather, 

in terms of quantity, ie the amount of adopted laws and regulations. 

Legal approximation of the EU acquis, as seen in the previous sec-

tion, is a critical component of the pre-accession process; alignment leads 

to credibility of reforms, and thus to progress in the arduous and lengthy 

transition process in candidate countries to make them fi t for accession. 

The logic behind this process assumes that the EU model brings with it 

a comprehensive quality and density of regulation that is superior to the 

existing legislation in the applicant states. Thus, according to Commis-

sion offi cials, ‘adopting the EU acquis, irrespective of any imperfections, 

would still represent an improvement over the status quo’.74 Indeed, the 

acquis comprises a ready-made corpus of rules that needs to be accepted 

en bloc,75 and which will be diffi cult to develop in the absence of effec-

tive domestic policy-making and legislative processes.76 Accordingly, the 

Commission sets the transposition of and the alignment with the acquis 

in all areas of EU law as the short and medium-term objectives in the 

Accession Partnerships.77 

Inevitably, this approach encourages the setting of benchmarks 

and an appraisal of progress on the basis of a quantitative evaluation 

has also been used in relation to the CEECs. See, for example, Commission, ‘Towards the 

Enlarged Union - Strategy Paper and Report of the European Commission on the Progress 

towards Accession by Each of the Candidate Countries’ (Communication) COM(2002) 700 

fi nal 11.

74  Michaela Dodini and Marko Fantini, ‘The EU Neighbourhood Policy: Implications for 

Economic Growth and Stability’ (2006) 44 JCMS 507, 513-514.

75  Guy Harpaz and Lior Herman, ‘Approximation of Laws by Non-EU Countries to the EU 

Acquis’ (2007) 9 EJLR 357, 357.

76  Andreas Herdina, ‘Approximation of Laws in the Context of the European Neighbour-

hood Policy’ (2007) 9 EJLR 501. 

77  See, for instance, the 1999 Accession Partnership with Hungary, which requests, for 

example, the complete transposition and enforcement of legislation in the area of nature 

protection under the environmental chapter: Council Decision 1999/850/EC of 6 Decem-

ber 1999 on the principles, priorities, intermediate objectives and conditions contained in 

the Accession Partnership with the Republic of Hungary [1999] OJ L335/1.
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of transposed legislation. Indeed, progress is measured on the basis of 

a country’s track record of ‘decisions actually taken, legislation actually 

adopted, international conventions actually ratifi ed (…) and measures 

actually implemented’.78 The Commission clearly implies here that it ex-

amines what is actually happening on the ground as opposed to merely 

trusting the promises made by the negotiating partners. However, the 

analysis in the annual progress reports and remarks made in the annu-

al reports of the fi nancing instruments79 shows that the approach has 

in actual fact been mostly quantitative with a focus on crunching data 

and numbers.80 For instance, in the 2000 Regular Report on Romania’s 

progress towards accession it is mentioned that ‘[i]n 1999, only 59 of 

the 453 draft laws, ordinances and emergency ordinances submitted to 

Parliament were adopted by the end of the year. This represents a signif-

icant decrease in comparison to previous years’.81 In a similar fashion, 

Turkey’s 2005 Regular Report states that ‘[a]fter the intensive reforms of 

the previous two years, Parliament continued its regular legislative work. 

A total of 184 draft laws have been submitted to Parliament since Oc-

tober 2004. Between October 2004 and June 2005 Parliament adopted 

166 new laws’.82 In relation to the CEECs, the same emphasis on legis-

lative output is discernible. In its 1999 Regular Report the Commission 

admonishes the Czech Republic: ‘The pace of legislative alignment … has 

not picked up signifi cantly and progress is uneven across sectors’.83 Or, 

more positively, ‘Hungary continued to make progress in aligning and 

implementing the acquis in many areas’.84

The reports also demonstrate that, in the essentially top-down EU 

driven process of legal approximation, compliance with the acquis is 

equated with success in legal reform.85 According to the Commission, 

78  See, for example, the Commission’s description and justifi cation of its methodology in 

the Regular Report on Slovenia’s Progress Towards Accession, SEC(2002) 1411, 9. 

79  The annual reports on the PHARE Regulation in particular discuss progress of the can-

didate states in terms of ‘the momentum reached in transposing legislation’ and ‘signifi -

cant progress in legislative harmonization’. See, for example, Commission, ‘The Phare Pro-

gramme - Annual Report 1998’ (Communication) COM(2000) 183 fi nal 25; Commission, 

‘2002 Report on Phare and the Pre-Accession Instruments for Cyprus, Malta and Turkey’  

SEC(2003) 910, Annex 26. 

80  Martin Mendelski, ‘Das Europäische Evaluierungsdefi zit der Rechtsstaatlichkeit’ (2016) 

11 Leviathan 366, 373.

81  Romania Regular Report, COM(2000) 710 fi nal 15 (emphasis added). 

82  Turkey Progress Report, SEC(2005) 1426 fi nal 10. 

83  Czech Republic Regular Report, COM(99) 503 fi nal 57.

84  Hungary Regular Report, SEC(2001) 1748 fi nal 95. 

85  Rilka Dragneva, ‘CIS Model Legislation and Its Contribution to Company Law Reform 

and Harmonization’ in Rilka Dragneva (ed), Investor Protection in the CIS: Legal Reform and 

Harmonization (Martinus Nijhoff 2007) 1-2.
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‘putting fl esh on the legislative bones’86 is essential to progress along 

the road to eventual accession. As underlined by Bruszt and Stark, the 

defi nition of success [in enlargement] is not the reduction of the state 

but ‘getting the rules right’; the Europeanisation which the applicant 

states undertake is thus, ‘a kind of normalization − a process of meeting 

norms and standards numbering in the tens of thousands’.87 However, 

as pointed out, it is questionable whether measuring the outcome of law 

transplants in terms of implementation is an over-simplifi cation, which 

remains short of capturing the reality of legal change.88 While the en-

largement success story of the fi fth enlargement round (CEECs) com-

ports with quantitative studies examining the behaviour of new mem-

bers − fi nding that they transpose and comply with EU law at rates 

similar to older Member States,89 in contrast, qualitative studies talk of 

a ‘world of dead letters’90 − pointing to problems of legality91 as well as is-

sues of compliance.92 The EU’s ‘more is better’ mindset93 in combination 

with the compliance paradigm has led to the adoption of benchmarks 

that emphasises quantity over quality, whereby no consideration is given 

to legality’s requirements at the domestic level. As will be shown in the 

next section, there is growing evidence that the quantitative approach 

followed by the EU in fact often undermines legality, and thus the rule 

of law, by not considering the requirements for the quality of laws at the 

domestic level. 

86  Poland Regular Report, SEC(2001) 1752 fi nal 101. 

87  Laszlo Bruszt and David Stark, ‘Who Counts? Supranational Norms and Societal Needs’ 

(2003) 17 EEPS 74, 74. 

88  See also Randall Peerenboom, ‘What Have We Learned about Law and Development? De-

scribing, Predicting, and Assessing Legal Reforms in China’ (2006) 27 MJIL 823, 834-836.

89  Ulrich Sedelmeier, ‘Is Europeanisation Through Conditionality Sustainable? Lock-in of 

Institutional Change after EU Accession’ (2012) 35 WEurPol 20, 20; Bernard Steunenberg 

and Dimiter Toshkov, ‘Comparing Transposition in the 27 Member States of the EU: The 

Impact of Discretion and Legal Fit’ (2009) 16 JEurPP  951, 951.

90  Gerda Falkner, Oliver Treib and Elisabeth Holzleithner (eds), Compliance in the Enlarged 

European Union: Living Rights or Dead Letters? (Ashgate 2008).

91  KmeziÊ (n 45); Martin Mendelski, ‘The EU’s Pathological Power: The Failure of External 

Rule of Law Promotion in South Eastern Europe’ (2015) 39 SEE 318; Martin Mendelski, 

‘Europeanization and the Rule of Law: Towards a Pathological Turn’ (2016) 40 SEE 346.

92  Jonathan B Slapin, ‘How European Union Membership Can Undermine the Rule of Law 

in Emerging Democracies’ (2015) 38 WEurPol 627, 627.

93  Martin Mendelski, ‘The EU’s Rule of Law Promotion in Central and Eastern Europe: 

Where and Why Does It Fail, and What Can Be Done About It?’  (2016) Bingham Centre for 

the Rule of Law Global Rule of Law Exchange Papers 11 <http://anticorrp.eu/wp-content/

uploads/2016/02/Mendelski-2016.-The-EUs-rule-of-law-promotion-in-Central-and-East-

ern-Europe.pdf> accessed 20 October 2019.
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4.2 Pre-accession, the duty of the transposition of the acquis, and 
problems of legality 

In this section it will be shown that the quantitative progress anal-

ysis of the implementation of the acquis and the concomitant changes to 

domestic legislation adopted by the Commission comes with a specifi c 

set of problems that actually undermine legality.  It is submitted that in 

combination with the speed of reforms, the demonstrable struggle of the 

applicant countries with administrative and judicial capacity, and the 

necessity of establishing a ‘solid track record’, the demand for more laws 

has potentially fostered legal infl ation, instability, lack of generality of 

law, as well as problems of enforcement.94 

The Commission has recognised, in a number of reports throughout 

the years, that there are problems of legislative quality arising from the 

tension between the need to attain the agreed targets and the impact on 

the quality of the implemented legislation at the domestic level. For ex-

ample, in FYROM’s 2007 Progress Report: 

[A] backlog of EU-related legislation built up in the second half of 2006. 

The government, in pursuit of its stated objective of having all the legis-

lation for 2006 and 2007 adopted by the end of the summer, stepped up 

its efforts on legislative drafting. It managed to catch up partially, but 

without always giving suffi cient attention to the quality and enforcea-

bility of legislation.95 

Moreover, a lack of expertise on EU issues at the domestic level may 

also hamper the harmonisation of legislation, as evidenced, for example, 

by the 2007 Progress Report on Albania in which it is stated that ‘[t]he 

level of expertise available to the parliament, including on EU integra-

tion issues, remains low. This is refl ected in the quality of legislation’.96 

Serbia’s 2009 Progress Report highlights a related issue. There has been 

increased legislative output by parliament, although there is a need ‘to 

improve ex ante compatibility checks with EU standards before legisla-

tion is adopted. There has, moreover, been insuffi cient public consulta-

tion on content and impact of draft laws’.97  

Furthermore, because of the quantitative agreements underlying 

the adoption of the acquis, the speed of reform becomes a particular 

issue in and of itself, undermining legislative quality. The ‘hasty trans-

94  For empirical evidence on these so-called ‘pathologies of Europeanization’, see Mendelski 

(n 91) 353-357.

95  The Former Yugoslav Republic of Macedonia Progress Report, SEC(2007) 1432 fi nal 7 

(emphasis added). 

96  Albania Progress Report, SEC(2007) 1429 fi nal 6. 

97  Serbia Progress Report, SEC(2009) 1339 fi nal 7.
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plant-syndrome’98 meant that the enormous implementation load, in com-

bination with the time pressure and the Commission’s strong emphasis on 

effectiveness rather than evidence-based policy-making, has rendered the 

accession process into a predominantly technical process of rule trans-

fer.99 However, where regulations during pre-accession are best transposed 

through a single act containing its copy/pasted text, in the case of direc-

tives, proper implementation requires substantive policy choices as to how 

the rights and obligations are to be distributed in society in order for the 

normative aim of the directive to be achieved.100 This takes time and ex-

pertise − and more attention than a mere 40 seconds in parliament per 

piece of legislation over a period of some months in 2008 in North-Mace-

donia,101 a situation assessed by the Commission as detrimental to the 

quality of law.102 Many similar examples can be found in relation to the 

CEECs. For instance, in 2002, the Commission showed concern for Roma-

nia’s parliamentary ability to effectively scrutinise legislation because of 

tight deadlines in combination with an increased volume of legislation.103 

Where it took Greece well over a decade to adapt to the EU’s single market, 

by contrast, the CEECs and Western Balkan countries are expected to 

have oriented their institutions and policies to the EU prior to member-

ship. Moreover, they are doing this from a much lower starting-point and 

with very limited scope for negotiating transitional periods.104 

Because of the top-down nature of the process, the pace of imple-

mentation has also been infl uenced by something coined ‘campaign re-

form’. This has meant, for example, that the timing of the output has 

98  Rilka Dragneva and Kataryna Wolczuk, ‘EU Law Export to the Eastern Neighbour-

hood’ in Paul James Cardwell, EU External Relations Law and Policy in the Post-Lisbon Era 

(Springer 2012) 217, 221.

99  Marija Risteska, ‘The Role of the EU in Promoting Good Governance in Macedonia: To-

wards Effi ciency and Effectiveness or Deliberative Democracy?’ (2013) Journal of National-

ism and Ethnicity 431, 442.

100  According to Capeta, upon membership, regulations will acquire direct applicability in 

the new Member State that has, during the accession period, transposed all regulations 

of the acquis into domestic law. Consequently, this creates an obligation for the legislator 

to repeal these norms. In relation to the quality of law, considering the margin of error, it 

might not be optimal to repeal national implementing laws, particularly if the EU regula-

tions impose obligations of fi nancial liabilities or criminal offences. Tamara Capeta, ‘Har-

monisation of National Legislation with the Acquis Communautaire’, Venice Commission 

seminar on The Quality of Law, CDL-UDT(2010)017, 8-10 <www.venice.coe.int/webforms/

documents/default.aspx?pdffi le=CDL-UDT(2010)017-e> accessed 20 October 2019. 

101  Risteska (n 99) 441. 

102  Commission, ‘Enlargement Strategy and Main Challenges 2008-2009’ (Communication) 

COM(2008) 674 fi nal. 

103  Romania Regular Report, SEC(2002) 1409 fi nal 21.

104  Heather Grabbe, ‘Europeanisation Goes East: Power and Uncertainty in the EU Acces-

sion Process’ in Kevin Featherstone and Claudio M. Radaelli (eds), The Politics of European-

ization (OUP 2003) 303, 306.
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matched the fi nancial facility constraints.105 Or that high-level EU summit 

meetings served simultaneously as deadlines for legislative action.106 Simi-

lar timeframe-related effects could be seen in the case of the Commission’s 

proposal for a ‘roadmap’ for completing the negotiations with the CEECs 

until the end of 2002.107 As a consequence, the possibility of taking local 

needs and/or conditions into account is severely limited. This has given 

rise to various fast-track procedures, risking reducing parliaments to little 

more than rubber stamps,108 and thereby undermining their legitimacy.109 

Examples of such problematic urgency procedures can be found in almost 

all applicant countries. In Slovakia, the constitution was amended in 2001 

to allow government to sidestep the parliament altogether in order to issue 

decrees in the execution of the Europe Agreement;110 in Lithuania, an av-

erage of 22.8% of legislation was enacted using urgency or special urgency 

procedures between 1992 and 2004, whereas in Latvia the rate was even 

higher at 39.1% over the period 1993-2002;111 in Romania the adoption 

of some of the acquis into national law was done by way of extraordinary 

governmental decrees, which required only retrospective approval.112 How-

ever, while the Commission in Romania’s Report stated that this practice 

is a matter of concern ‘since legislation can be adopted before adequate 

consultation has taken place and because Parliament’s powers to modify 

or reject the ordinances, without a time limit being set for the examination 

of the ordinances, can lead to legislative instability’, it continued to push 

for more ‘progress’.113

105  Dragneva and Wolczuk (n 98) 221.

106  Vello Pettai and Ülle Madise, ‘The Baltic Parliaments: Legislative Performance from In-

dependence to EU Accession’ (2006) 12 JLS 291, 298. 

107  Schimmelfennig (n 63) 218. For the Roadmap, see Commission, ‘Enlargement on Strat-

egy Paper and Report on Progress towards Accession by Each of the Candidate Countries’ 

(Communication) COM(2000) 700 fi nal 27-30. 

108  Darina Malova and Tim Haughton, ‘Making Institutions in Central and Eastern Europe, 

and the Impact of Europe’ (2002) 25 WEPol 101, 111-112. See also the 2012 SIGMA report 

on Montenegro in which poor legislative quality is linked to the trivial role of Montenegro’s 

parliament’s substantive involvement: ‘Parliament functions mostly as a “law-passing fac-

tory” without debate on policy. The involvement of Parliament is seen as a formality rather 

than as the substantial participation of a respected, decisive power within a system of good 

governance’. This ‘is also a reason for the poor quality of laws’. SIGMA Assessment Re-

port Montenegro (2012) 3 <www.oecd-ilibrary.org/governance/montenegro-assessment-re-

port-2012_5jz2rqn827d2-en> accessed 20 October 2019.

109  Heather Grabbe, ‘Will EU Membership Improve Governance and the Quality of Democ-

racy?’ (2003) EECR.  

110  Wojciech Sadurski, ‘Accession’s Democracy Dividend: The Impact of the EU Enlarge-

ment upon Democracy in the New Member States of Central and Eastern Europe’ (2004) 

10 ELJ 371, 384.

111  Pettai and Madise (n 106) 298.

112  Romania Regular Report, COM(2000) 710 fi nal 15. 

113  ibid. 



47CYELP 15 [2019] 27-55

It is acknowledged that hasty adoption and the subsequent lack of 

quality can also lead to instability problems further down the road, as 

demonstrated, for instance, by the number of amended laws during the 

pre-accession period in Poland. In the 1997-2011 and 2001-2005 terms of 

parliament, domestic amendments accounted for approximately 60% of 

all adopted statutory measures. Data show that many laws were amend-

ed more than once. Out of the 184 statutory laws adopted and amended 

in the period 2001-2004, 50% were amended once, 20% were changed 

twice, and the remaining 30% were subject to change three or more 

times. Signifi cantly, there is evidence to show that there were laws that 

were amended 23, 18 and 13 times within a period of only three years.114 

Similar to amendments, annulments also create issues of instability and 

coherence. This is visible in, for example, the Progress Reports on FY-

ROM. In 2011, the Constitutional Court increased the number of annul-

ments of new legislation by 5% to nearly 30% of all laws.115 In 2014, this 

trend showed no sign of diminishing, with visible complications for the 

coherence of the legal framework: 

The number of constitutional challenges received and handled annual-

ly remains on par with previous years, but there still have not been any 

steps taken to improve legal certainty as regards legislation which has 

been annulled due to unconstitutionality, and this often creates gaps 

in the legal framework.116 

In addition to this, the reports frequently mention that monitoring 

implementation117 and compliance118 of new legislation with the acquis 

remains a diffi cult task.

Of course, legislative growth in general potentially produces legisla-

tive instability, because new laws are often introduced through amend-

ments of the legal framework.119 Empirical evidence shows that the 

candidate countries had to deal with excessive quantities of legislation 

stemming, amongst other things, from the harmonisation requirements. 

Between 2001 and 2015, the legislative output indicator showed a 98% 

increase in the number of adopted laws per year for the Western Balkan 

114  Klaus H Goetz and Radoslaw Zubek, ‘Government, Parliament and Law-making in Po-

land’ (2007) 13 JLS 517, 536.

115  The Former Yugoslav Republic of Macedonia Progress Report, SEC(2011) 1203 fi nal 11. 

116  The Former Yugoslav Republic of Macedonia Progress Report, SWD(2014) 303 fi nal 5. 

The problem of gaps in the legislative framework is a recurring worry across various reports. 

See, for example, Bosnia and Herzegovina Progress Report, SWD(2013) 415 fi nal 20; Kosovo 

Report, SWD(2016) 363 fi nal 28.

117  Montenegro Report, SWD(2016) 360 fi nal 5.

118  Albania Report, SWD(2016) 364 fi nal 7; Turkey Report, SWD(2016) 366 fi nal 15; Turkey 

Regular Report, SEC (2004) 1201 fi nal 160. 

119  Capeta (n 100).
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countries.120 For a few examples, Serbia went from 47 to 265 adopted laws 

per year in the period 2003-2009, with Croatia (from 182 to 308) demon-

strating a similar trend.121 Between 1995 and 2001, the legislative output 

in Romania grew from 132 to 782 adopted laws per year.122 Lithuania went 

from a total of 1,690 adopted laws in the period of 1992-1996 to 2,631 over 

the period of 2000-2004, with the other two Baltic states of Latvia and 

Estonia showing similar increases.123 The parliamentary workload during 

the pre-accession process was such that a former deputy speaker of the 

Polish Sjem discussed it in terms of ‘a true legislative deluge’.124  

The acknowledgement that the legal approximation process under-

taken by the candidate states has led to questionable developments in re-

lation to the requirements of formal legality such as stability, and coher-

ence has recently gained traction in political science literature but has 

so far not been recognised in legal literature.125 Political science scholars 

have been building on the critical law and development literature and the 

growing realisation that ‘law is not a kitchen appliance that we can un-

plug in the United States or Germany and simply plug in again in Rus-

sia’,126 and that introducing the right laws is insuffi cient to create incen-

tives for the correct behaviour in developing and transition countries.127 

After all, laws do not catalyse change, but merely refl ect change that has 

already taken place at a cultural/societal level.128 Generally speaking, 

for law to be effective, it must be meaningful in the context in which it is 

applied so citizens have the incentive to use the law, and institutions will 

enforce and develop the law. The notion of compliance means that simply 

drafting new laws is not enough to ensure that they work.129 The quality 

of the rule of law and the effective transposition of the acquis depends 

not only on the administrative capacity in an applicant state, but also 

the degree to which the new rules and practices are internalised by state 

functionaries and citizens alike. Thus, faster and more extensive imple-

mentation processes produce serious problems of compliance, especially 

in societies demoralised by decades of authoritarian rule.130 

120  Mendelski (n 91) 353.

121  ibid 353. 

122  ibid 354.

123  Pettai and Madise (n 106) 299-301. 

124  Quoted in Goetz and Zubek (n 114) 535. 

125  See the work undertaken by Mendelski (n 91) and (n 93) and Slapin (n 92).

126  Stephen Holmes, ‘Can Foreign Aid Promote the Rule of Law?’ (1999) 8 EEC Rev 68, 71.

127  Dragneva and Wolczuk (n 98) 220.

128  Rachel Kleinfeld, Advancing the Rule of Law Abroad. Next Generation Reform (Carnegie 

Endowment for International Peace 2012) 85. 

129  Slapin (n 92) 631. 

130  Grzegorz Ekiert, ‘Dilemmas of Europeanization: Eastern and Central Europe after the 

EU Enlargement’ (2008) 25 ActaSI 1, 20.
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Accordingly, judges, lawyers, politicians, and other legal intermediar-

ies that are responsible for developing the law ‘must be able to increase the 

quality of law in a way that is responsive to demand for legality’.131 Interest-

ingly, the origin of the law per se is not necessarily the crux of the problem, 

rather, complications stem from ‘law reform processes that generally do not 

permit users to participate in adapting the draft − whatever its origin − to lo-

cal conditions. … Lack of local input, not transplantation is the problem’.132 

Consequently, it is emphasised that ‘adaptation’ is preferred over ‘adoption’, 

ie without taking local conditions into account, attempting to use a pattern 

of law outside the environment of its origin entails the risk of rejection.133 

However, it should be pointed out that the EU’s model is one of adoption 

rather than adaptation because of the specifi c nature of the acquis. 

4.3 The impenetrable nature of the acquis and the questions this 
raises for its role as an instrument of development

The acquis is a unifying concept in that it is a shared standard in 

which, at least in principle, every Member State, and thus, also every 

future Member State, has an equal stake.134 It is the EU’s genetic identi-

ty135 and acts to preserve the sui generis code of European integration,136 

which accounts for the need to ensure its self-preservation and contin-

ued coherent development. Accordingly, it is projected by the EU as the 

‘right’ legal template, as an objective standard, albeit one over which 

the EU has exclusive control. Of course, as Magen has pointed out, as 

a non-national, shared patrimony of democratic Member States with a 

high degree of international standing who adhere to it themselves, ‘the 

acquis communautaire enjoys a respectable pedigree and a high degree of 

legitimacy’.137 This makes it also the exclusive and comprehensive legal 

template from which deviations or opt-outs are not permitted for the as-

piring Member States.138 In this sense, the term ‘negotiation’ is mislead-

131  Daniel Berkowitz, Katharina Pistor and Jean-Francois Richard, ‘Economic Develop-

ment, Legality and the Transplant Effect’ (2003) 47 EE Rev 165, 167.

132  Wade Channell, ‘Lessons Not Learned about Legal Reform’ in Thomas Carothers (ed), 

Promoting the Rule of Law Abroad - In Search of Knowledge (Carnegie Endowment for Inter-

national Peace 2006) 137, 140.

133  Otto Kahn-Freund, ‘On Uses and Misuses of Comparative Law’ (1974) 37 MLR 1, 27. 

134  Amichai Magen, ‘Transformative Engagement through Law: The Acquis Communautaire 

as an Instrument of EU External Relations’ (2007) 9 EJLR 361, 370.

135  Loïc Azoulai, ‘The Acquis of the European Union and International Organisations’ (2005) 

11 ELJ 196, 197. 

136  Magen (n 134) 362. 

137  ibid, 387. 

138  In this regard, the European Parliament has stressed that ‘… all the candidate States 

must accept the acquis communautaire, including the Treaty on European Union, as well 

as the goal of further European integration, and insists that there be no further opt-outs 
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ing, as it suggests an openness that does not exist in the accession pro-

cess.139 Indeed, the one-sided nature of the pre-accession process has led 

Zielonka to characterise it as looking ‘rather like an imperial exercise of 

asserting political and economic control’.140 As demonstrated above, the 

pre-accession negotiations mainly consist of a process of rule-transfer, 

Commission screening and reporting, during which the applicant’s prog-

ress in adopting the acquis is monitored. Essentially, the acquis comes 

as a non-negotiable package, with implementation being portrayed as 

a technical/administrative task rather than a political one.141 However, 

this absence of the possibility of engagement limits from the outset its 

potential for becoming ‘living law’ in the applicant states.142 Indeed, ‘the 

effort to plough through reform blueprints … resembles a form of depen-

dent development, to the point of precluding the ‘organic’ development of 

accountable domestic policies’.143 Since the requirements in relation to 

the acquis are non-negotiable, uniformly applied, and closely enforced, 

there is little possibility of actual adaptation.144

It seems that there is an assumption in much of the language used 

in the ‘Copenhagen documents’ on enlargement that accession and tran-

sition are part of the same process. Or, in the words of Grabbe, ‘that 

preparations to join the Union are coterminous with overall development 

goals’.145 This is, for example, visible in the 2016 enlargement strategy 

in which the Commission stated that ‘…it is important to recognise that 

accession negotiations are not − and never have been − an end in them-

selves. They are part of a wider process of modernisation and reforms’.146 

However, there are various reasons to be sceptical about the acquis’ suit-

similar to those obtained by the UK and Denmark’. European Parliament Resolution on 

Enlargement [1993] OJ C255/207. 

139  Schimmelfennig (n 63) 212. 

140  Jan Zielonka, Europe as Empire (OUP 2006) 13-14.

141  Heather Grabbe, ‘How Does Europeanization Affect CEE Governance? Conditionality, 

Diffusion and Diversity’ (2001) 8 JEPP 1013, 1016-1017. 

142  Dragneva and Wolczuk (n 98) 219. 

143  Anna Grzymala-Busse and Abby Innes, ‘Great Expectations: The EU and Domestic Po-

litical Competition in East Central Europe’ (2003) 17 EEPS 64, 66.

144  Risteska has remarked that ‘[t]he level of adaptation of EU legislation … to Macedo-

nian conditions is minimal’. Risteska (n 99) 442. From the perspective of the acceding 

states, Albi has made the argument that the transposition of the acquis was often viewed 

as an administrative rather than a legislative process, resulting in a lower level of national 

parliamentary engagement. Anneli Albi, ‘The EU’s “External Governance” and Legislative 

Approximation by Neighbours: Challenges for the Classic Constitutional Templates’ (2009) 

EFA Rev 209, 227. 

145  Heather Grabbe, ‘European Conditionality and the Acquis Communautaire’ (2002) 23 

IPS Rev 249, 253.  

146  Commission, ‘2016 Communication on EU Enlargement Policy’ (Communication) 

COM(2016) 715 fi nal 2. 
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ability as a template for reforms in the (potential) candidate states. The 

EU regulatory framework was never designed as a development agen-

da.147 The Union’s policies and regulatory models have been created to 

fi t economies at a different level of development than the CEECs at the 

time or the Western Balkan countries now,148 and they require complex 

institutional structures for implementation. Moreover, the acquis con-

tains anomalies that are the outcome of a bargaining process between 

the different interests of the Member States and the institutions,149 and 

has accumulated over a period of up to half a century, often amended 

and incrementally adjusted. According to Cameron, it is no exaggeration 

to say that:

… on accession, the new members will be re-created as states, commit-

ted to processes of policy-making and policy outcomes that in many 

instances bear little or no relation to their domestic policy-making 

processes and prior policy decisions but refl ect, instead, the politics, 

policy-making processes, and policy choices of the EU and its earlier 

Member States.150 

Interestingly, the Commission seems, at least to some extent, to be 

aware of this paradox in relation to its instrumental use of the acquis in 

enlargement. In a 2001 Communication on ‘simplifying and improving 

the regulatory environment’ it stated that

147  On the broader argument regarding the unsuitability of neoliberal economic policies in 

relation to countries at this stage of development, see Joseph Stiglitz, Globalization and its 

Discontents (WW Norton & Company 2002). 

148  Grabbe (n 145) 253; Susan S Nello and Karen E Smith, The European Union and Central 

and Eastern Europe: The Implications of Enlargement in Stages (Ashgate 1998) 18. Inter-

estingly, on a broader note, points have been raised in the literature questioning to what 

extent a large number of the economies in the CEECs were built on sustainable grounds 

in the light of IMF conditionality and the fi nancial crisis in 2008. Instead of boosting the 

economies, there is some evidence to suggest that the IMF’s emphasis on credit liberalisa-

tion and market self-regulation has resulted in increased poverty, inequality and various 

other social problems, as well as the rise of illiberalism in some of those countries. Stiglitz 

(n 147) chapter 5; Albi (n 144) 229; Michael A Wilkinson, ‘The Reconstruction of Post-

war Europe: Lineages of Authoritarian Liberalism’ (2016) LSE Law, Society and Economy 

Working Papers 5/2016, 38 <http://eprints.lse.ac.uk/66570/1/__lse.ac.uk_storage_LI-

BRARY_Secondary_libfi le_shared_repository_Content_LSE%20Working%20Paper_The%20

Reconstitution%20of%20Postwar%20Europe_Wilkinson_The_ReconstitRecon_of_Postwar_

Europe_Author.pdf> accessed 20 October 2019. For an explanation of the linkages between 

economic instability, sovereign debt management and constitutional crisis in relation to 

Hungary, see Claire Kilpatrick, ‘Constitutions, Social Rights and Sovereign Debt States 

in Europe: A Challenging New Area of Constitutional Enquiry’ (2015) EUI Working Paper 

Law 34/2015, 25-28 <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2617171> 

accessed 19 October 2019.

149  Grabbe (n 104) 306-307.

150  David R Cameron, ‘The Challenges of Accession’ (2003) 17 EEPS 24, 25. 
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the acquis communautaire is highly regarded for its basic raft of rights 

and integrating provisions and, at the same time, denigrated for its 

complexity of access, comprehension and application. … Any diffi cul-

ties are bound to increase with the arrival of new Member States which 

will have to digest this corpus of rules and regulation.151 

However, 15 years later, little seems to have changed. After over a 

decade of plans involving attempts at prioritising better regulation prin-

ciples, the Commission echoed its earlier assessment of the acquis: ‘The 

EU has frequently been criticised − often rightly − for producing excessive 

and badly written regulations and for meddling in the lives of citizens or 

businesses with too many detailed rules’.152 Accordingly, in the light of 

the critique and the Commission’s own acknowledgement of the negative 

effects that stem from the transposition of the acquis during the pre-ac-

cession period, in combination with the above, at the very least questions 

arise as to the extent to which the EU’s method of legal approximation in 

the enlargement policy is bound to undermine legality by its very nature.

5 Conclusion: some policy refl ections on conceptualisation, 
methodology, and parliamentary engagement

In this article, it was argued that the EU’s conceptualisation of the 

rule of law in enlargement is fl awed by virtue of the fact that the core el-

ement of the rule of law, namely, legality, is largely absent. It was demon-

strated that in the Copenhagen documentation, containing the Commis-

sion’s yearly monitoring reports, enlargement strategies, and the Council 

conclusions on enlargement, little to no room has been dedicated to the 

progress assessment of this element. Against this background, the ar-

ticle took a closer look at the pre-accession process and it was asserted 

that the very methodology used in relation to the implementation of the 

acquis has the potential of undermining legality in the acceding states. 

It was demonstrated that, despite the promises made by former Commis-

sioner Füle to the effect that the accession negotiations would not simply 

involve a ticking of boxes on the issue of legislative approximation, the 

accession framework is set up in such a way to do just that − with its em-

phasis on the quantitative progress analysis of the implementation of the 

acquis. On the basis of careful analysis of the relevant documents, it was 

argued that the use of benchmarks in this area, in combination with the 

infl exibility of the process and the added time pressure, undermine le-

gality, leading to problems of legal infl ation, instability, lack of generality 

151  Commission, ‘Simplifying and Improving the Regulatory Environment’ (Communica-

tion) COM(2001) 726 fi nal 4-5. 

152  Commission, ‘Better Regulation: Delivering Better Results for a Stronger Union’ (Com-

munication) COM(2016) 615 fi nal 2. 
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of law and coherence, as well as problems of enforcement. Consequently, 

by choosing quantitative progress analysis over qualitative scrutiny of 

the applicant states’ headway in their process of legal approximation, the 

Commission might not be taking all rule of law elements into account in 

the way that it should. 

The article went on to argue that even though this is recognised by 

the Commission, over the years the EU has not amended its method-

ology, thereby failing to recognise that ensuring respect for the rule of 

law is not merely a process of adoption of a corpus of rules, but rather 

a complex process of adaptation to a particular value system. However, 

the article concluded by questioning whether the particular nature of 

the acquis itself might not be a limiting factor in this. It was shown that 

the acquis, as the genetic code of the European project, forms a corpus 

of rules under the exclusive control of the EU, making it an inherently 

infl exible legal template for the applicant states to take on. Moreover, it 

was demonstrated that, by the Commission’s own admission, the quality 

and complexity of the acquis leaves considerable room for improvement, 

raising questions as to its suitability as an instrument for development 

in the (potential) candidate countries. 

Where does this leave the EU in relation to its conceptualisation of 

the rule of law in the pre-accession procedure? Two policy refl ections are 

presented here. The fi rst refl ection relates to the necessity to incorporate 

legality in its rule of law conceptualisation. The institutions have consis-

tently underlined ‘the importance of placing the rule of law even more at 

the heart of enlargement policy’.153 This has resulted in an enlargement 

strategy which has placed a high value on addressing the rule of law at 

the early stages of the process in order to afford candidates the opportu-

nity to ‘demonstrate their ability to strengthen the practical realisation of 

the values on which the Union is based at all stages of the accession pro-

cess’.154 However, while this has led, amongst other things, to additional 

moments for measuring progress,155 the underlying conceptualisation of 

the rule of law has, by and large, not substantively changed. This means 

that even though the Commission, as shown above, has acknowledged 

the recurring problems in relation to legislative approximation, the large-

153  Commission, ‘Communication on Enlargement Strategy and Main Challenges 2012-

2013’ (Communication) COM(2012) 600 fi nal, 10 October 2012, p. 4. See also, for example, 

Council, ‘Enlargement and Stabilisation and Association Process’ (Conclusions) General 

Affairs Council, Doc. No.17604/12, 11 December 2012, point 37, as well as Council, ‘En-

largement and Stabilisation and Association Process’(Conclusions) General Affairs Council, 

Doc. 10555/18, 26 June 2018, point 5 

154  Commission, ‘Communication on Enlargement Strategy and Main Challenges 2012-

2013’ (Communication) COM(2012) 600 fi nal, 10 October 2012, 4. 

155  By way of interim benchmarks, next to the opening and closing benchmarks.
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ly institutional focus and the lack of attention to legality has remained. 

Considering the problems outlined in section 4 of this article, it is appar-

ent that the EU, at the very minimum, should try and look past its insti-

tutional lens in relation to the rule of law to incorporate legality and its 

constituent aspects in its understanding of the value. In order to do this 

and also to make the applicant countries more aware of the problemat-

ic issues underlying legality, the already existing rule of law dialogues 

that were set up with three of the Western Balkan countries under the 

Stabilisation and Association Process156 could be used. They would need 

to include, next to the current focus on the institutional rule of law ele-

ments related to an independent judiciary, issues of legality fl eshed out 

by the Commission in more concrete terms. 

The second refl ection concerns the related issue of the engagement 

of national parliaments with the approximation process. As was shown 

above, the issues undermining legality mainly focus on the deluge of 

EU legislation that needs to be transposed and the speed of reforms 

required by the EU, in combination with a lack of capacity and/or suf-

fi cient EU-related expertise. A study related to the CEECs and enlarge-

ment concluded that there was little debate on EU conditionality within 

the CEEC parliaments.157 Since the implementation was/is often viewed 

as an administrative rather than a legislative process,158 the substance 

of parliamentary debates often remains rather general.159 In any case, 

candidate countries are not expected to debate the acquis since it is 

non-negotiable and EU law takes priority over national law, a duty in 

which the applicant states are expected to shadow the Member States. 

This mechanical approach entails very limited involvement for national 

parliaments in the accession process beyond the formal structure. It has 

also led at times to a failure to adopt mechanisms to soften the transition 

which would have allowed national problems and particularities to be 

better taken into account − particularly further down the road.160 

Furthermore, the quantitative approach has facilitated this lack of 

engagement with EU rules. However, while such an approach is, to a 

large extent, part and parcel of a policy that relies on benchmarking 

and conditionality, the pre-accession strategy seems to have elevated it 

to an end in and of itself. Only targets are evaluated, not the (quality 

of) transposition. Of course, the scope of the rule transfer extends to 

156  These are Bosnia and Herzegovina, Kosovo, and North Macedonia. 

157  Heather Grabbe and Kirsty Hughes, Eastward Enlargement of the European Union (Roy-

al Institute of International Affairs 1998) 34. 

158  Grabbe (n 141) 1017. 

159  Albi (n 144) 227. 

160  ibid, 228.
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the acquis and does not transcend this in order to incorporate how the 

national legislative processes address it.161 Approximation of the acquis, 

legally speaking, amounts to voluntary adaptation, since it differs from 

the harmonisation obligations incumbent on the Member States. Apart 

from national control mechanisms, no enforcement procedures exist. 

However, since a demonstrable track-record of implementation is valued 

more than parliamentary involvement, for legality to be higher on the ra-

dar, this is an issue that would need to be addressed. In order to do this, 

similar programmes to the existing ones on best practices relating to the 

rule of law in connection with judicial training spring to mind.162 The 

idea behind these is to facilitate exchanges between the staff of the var-

ious (levels of) judiciaries in the Member States and their counterparts 

in the applicant countries in order to provide the latter with insights into 

the different practices in the EU. In order to tackle the issue of the lack 

of knowledge related to EU affairs, this approach could be useful. Partic-

ularly, if the Member States of Central and Eastern Europe were willing 

to share their experiences, having gone to similar exercises themselves. 
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THE RULE OF LAW IN THE EU: 
BETWEEN UNION AND UNITY

Franco Peirone ∗

Abstract: The use of Article 7 TEU against Poland and Hungary has 

been generally welcomed with relief, proving that, at last, the EU is 

ready to defend Article 2 TEU values when Member States openly 

violate them. However, it is not clear yet what the main value that 

is claimed to be breached − the rule of law − amounts to in the EU. 

Actually, the resort to Article 7 TEU crowns a process of equipping the 

EU with a rule of law framework to combat Member States’ failures 

in both law making and enforcement, regardless of the law’s content 

and provenance. This article demonstrates that the EU rule of law is 

anchored to a ‘thin’ conceptualisation of the ideal and that the EU is 

moving from a mere rule of EU law towards a more sophisticated EU 

rule of law perspective. This process is, at the same time, enlarging 

the boundaries of the EU legal order and reaffi rming the Union char-

acter − and not Unity only − of EU integration through law.

Keywords: EU values, EU law, rule of law, rule of law crisis, compli-

ance

1 Introduction

The core of EU integration as an ‘ever closer union among its peo-

ples’1 relies on the progressive unifi cation of the Member States’ legisla-

tions. This process is carried out through the law, by EU legal instru-

ments with replacing or harmonising effects, whose ultimate purpose is 

the integration of the law.2 However, along with the unifi cation of Mem-

ber States’ legislations in more and more areas, the other grand expecta-

tion was that the EU, as a supranational entity founded on the value of 

the rule of law,3 would provide an additional guarantee that the Member 

States’ unlawful actions be emended.4 Particularly, the EU commitment 

* Lecturer in European and Constitutional Law, Maastricht University, orcid.org/0000-

0002-6760-0452. DOI: 10.3935/cyelp.15.2019.344.

1  Article 1(2) TEU.

2  Mauro Cappelletti, Monica Seccombe and Joseph HH Weiler, Methods, Tools, and Insti-

tutions, Integration Through Law: Europe and the American Federal Experience, vol 1 (De 

Gruyter 1986).

3  Article 2 TEU, Article 21(1) TEU, Preamble of the EU Charter of Fundamental Rights.

4  András Jakab and D Kochenov, ‘Introductory Remarks’ in András Jakab and Dimitry Ko-

chenov (eds), The Enforcement of EU Law and Values: Ensuring Member States’ Compliance 

(OUP 2017) 1.
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to the rule of law was proving that the very fabric of the law would be 

clear and sound, and that the EU itself would be the guardian of the law, 

not just EU law, but the law independently of its content, provenance or 

effect.

Recently, two countries, Hungary and Poland, belonging to the for-

mer Eastern bloc and now members of the Union, have dramatically 

challenged this aspiration. Their actions have disturbed these EU rule 

of law premises and horizon, triggering ‘rule of law crises’.5 However, the 

list of Member States whose legal systems harm the EU rule of law is not 

static. It encompasses different countries at different moments: different 

rule of law crises take place. Problems with law making and its enforce-

ment also occur in countries with long-standing democracy traditions 

and they potentially affect any Member States.6 

Indeed, while a rule of law crisis is relatively easy to denounce, it is 

not clear yet what a rule of law violation in the EU legal order amounts to. 

And while there is a huge literature on Member States’ departures from 

Article 2 TEU values − “rule of law backsliding”7 − there is signifi cantly 

less on what they depart from, namely the meaning of Article 2 TEU val-

ues, and particularly the rule of law, from an EU purview. This article 

aims then to answer the questions of why, how and to what extent the EU 

has taken the role of guardian of the law by examining and systematis-

ing the outcomes of EU efforts to tackle rule of law violations for approx-

imately twenty years.8 This analysis will clarify what is sanctioned and 

why it is sanctioned, thus drawing the boundaries of the EU rule of law. 

5  Viviane Reding, ‘The EU and the Rule of Law − What Next?’ (Speech, Centre for European 

Policy Studies, Brussels, 4 September 2013). 

6  Frank Hoffmeister, ‘Enforcing the EU Charter of Fundamental Rights in Member States: 

How Far Are Rome, Budapest and Bucharest from Brussels?’ in Armin Von Bogdandy and 

Pal Sonnevend (eds), Constitutional Crisis in the European Constitutional Area: Theory, Law 

and Politics in Hungry and Romania (Hart Publishing 2015) 195.

7  R Daniel Kelemen, ‘Is Differentiation Possible in Rule of Law?’ (2019) Comparative Eu-

ropean Politics 17; Kim Lane Scheppele, ‘Autocratic Legalism’ (2018) University of Chicago 

Law Review 549; Laurent Pech and Kim Lane Scheppele, ‘Illiberalism Within: Rule of Law 

Backsliding in the EU’ (2017) 19 Cambridge Yearbook European Legal Studies 3.
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tives, see: Paul Blokker, ‘EU Democratic Oversight and Domestic Deviation from the Rule 

of Law: Sociological Refl ections’ in Carlos Closa and Dimitry Kochenov (eds), Reinforcing 

Rule of Law Oversight in the European Union (CUP 2016) 249; Gianluigi Palombella, ‘Beyond 

Legality − Before Democracy: Rule of Law Caveats in the EU Two-Level System’ in Carlos 

Closa and Dimitry Kochenov (eds), Reinforcing Rule of Law Oversight in the European Union 
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Contribution to the Shaping of an International Understanding of the Rule of Law’ in Dimity 

Kochenov and Fabian Amtenbrink (eds), The European Union’s Shaping of the International 

Legal Order (CUP 2013) 108; Laurent Pech, ‘The Rule of Law as a Constitutional Principle of 

the European Union’ (2009) 4(9) NYU Jean Monnet Working Paper 1.  
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In conclusion, this development will be examined as the EU achievement 

of a task of oversight of how the Member States legislate and enforce the 

law. This will demonstrate that an EU conception of the rule of law − 

alongside that of the rule of EU law − has emerged, and the EU project 

itself lies in an equilibrium of the two principles of unity and union.

2 The EU institutional framework and background on the rule of 
law matter

There is no doubt that the rule of law has always been a founda-

tional value for the EU, despite it not having been explicated from the 

beginning. The need for a clear statement in this regard, as well as for a 

mechanism to ensure compliance with EU values such as the rule of law, 

has been a recent issue in EU integration.9 

Until the Eastwards Enlargement, the EU Member States shared, or 

believed they shared, a like-minded approach to the rule of law, together 

with human rights and democracy, which could never be suppressed. In 

the worst-case scenario, national institutions were expected to swiftly 

rebut any attempt to infringe upon them. Moreover, the European Court 

of Human Rights, to which all the Member States were party, had been 

unoffi cially entrusted to deal with the rule of law, human rights and 

democracy in Member States, where the EU was mainly an economic 

enterprise at that time.10 The pending enlargement with countries once 

belonging to the Communist bloc, and the EU’s evolution towards a fully 

political union, propelled by the Maastricht Treaty of 1992 that inserted 

human rights and democracy in its Preamble, put these values at the 

centre of the EU’s agenda.11 

More in detail, in the European Council Conclusions of 21-22 June 

1993, the rule of law was declared a requirement that any State that 

wishes to accede to the EU must meet.12 The political criterion for ad-

9  Dimitry Kochenov and Laurent Pech, ‘Better Late than Never? On the European Com-

mission’s Rule of Law Framework and its First Activation’ (2016) 54(5) Journal of Common 

Market Studies 1064.

10  Gráinne De Búrca, ‘Beyond the Charter: How Enlargement Has Enlarged the Human 

Rights Policy of the European Union’ (2004) 27 Fordham International Law Journal 683.

11  Madrid European Council, 15-16 December 1996, Presidency Conclusion, Part A, In-

troduction.

12  Ronald Janse, ‘Is the European Commission a Credible Guardian of the Values?: A 

Revisionist Account of the Copenhagen Political Criteria during the Big Bang Enlargement’ 

(2019) 17(1) International Journal of Constitutional Law 43; Christophe Hillion, ‘The Co-

penhagen Criteria and Their Progeny’ in Christophe Hillion (ed), EU Enlargement: A Legal 

Approach (Hart Publishing 2004) 17; Mark Marceau, ‘Pre-accession’, in the Enlargement of 

the European Union’ in Marise Cremona (ed), The Enlargement of the European Union (OUP 

2003) 9.
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mission to the EU requested indeed the ‘stability of institutions guar-

anteeing democracy, the rule of law, human rights and respect for and 

protection of minorities’.13 In the admission procedure, the rule of law 

today plays an important role, being treated as a separate chapter in all 

the Reports elaborated by the Commission, which refer to the level of ne-

gotiations with each Applicant State, and accordingly to Article 49 TEU, 

which codifi ed the ‘Copenhagen criteria’ as one of the values that need to 

be respected for admission.

Further in this process, the principles or values on which the Union 

was founded were fi rst listed in the Amsterdam Treaty of 1996 in the 

Preamble and in Article 6, confi rmed in the Treaty of Nice of 2001, and, 

last, provided in the Treaty of Lisbon of 2009 in Article 2.14 All these 

values − namely respect for human dignity, freedom, democracy, equal-

ity, the rule of law and respect for human rights, including the rights of 

persons belonging to minorities − are expressly common to the Member 

States and to the EU, to the extent that they represent the constitution-

al identity of the EU itself.15 The EU, and its institutional framework, is 

bound not only to ensure but also to promote these values,16 and Member 

States are equally bound to assist the EU in carrying out these tasks.17 

To ensure that these values are respected, the Amsterdam Treaty pro-

vided, in Article 7, a sanctioning mechanism against the Member States 

that violated them.18

3 The early depoliticisation and institutionalisation of a rule of 
law crisis 

Considering the EU institutional framework briefl y sketched, what 

are the conditions for denouncing a rule of law crisis in the EU, and what 

are the core elements of the rule of law concept in the EU that is allegedly 

threatened? 

With regard to the fi rst question, the preliminary condition the EU 

requires now is the presence of a Member State action. This means that 

a Member State has to undertake an action and this action has to be 

considered to go against the EU rule of law concept, and not simply to be 

condemnable by a political purview. This assumption derives from the 

13  European Council, Presidency Conclusions, Copenhagen, 21-22 June 1993.

14  Gráinne De Búrca, ‘Beyond the Charter: How Enlargement Has Enlarged the Human 

Rights Policy of the European Union’ (2003) 27(2) Fordham International Law Journal 696.

15  Wojciech Sadurski, ‘European Constitutional Identity?’ (2006) 33 EUI Working Paper 

Law 2.

16  Article 3(1) TEU and Article 13(1) TEU.

17  Article 4(3) TEU.

18  Now Article 7(2) TEU.
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outcomes of the Austria crisis of 2000, which is to be held the fi rst rule of 

law crisis in the EU and the fi rst EU intervention in one Member State’s 

legal and political situation.19 

The Austria crisis took place when, after a national election, a co-

alition Government was sworn in, whose junior party was the far right 

and xenophobic FPÖ, led by the notorious Jorg Haider.20 Worried about 

the rise of a right-wing Government within the EU, the Council, under its 

Portuguese presidency, issued a general statement on behalf of the other 

14 EU Member States − but not in the name of the EU as such − which 

provided for the suspending of contact with Austrian Government offi -

cials, the withdrawal of EU support for Austrian applications for positions 

in international organisations, and the ceasing of contact with the Aus-

trian Ambassadors, except at a technical level.21 These sanctions came 

into effect on 4 February 2000, once the Austrian Government offi cially 

took power. The solution adopted here was surely not an EU initiative 

as such, either in its content − being traditionally bilateral measures of 

public international law − or in its provenance, coming from 14 Member 

States from a classic intergovernmental coordination perspective.22 The 

sanctions were maintained under the French Presidency of the second 

semester of 2000. However, on 29 June 2000, the 14 EU Member States 

together decided to appoint a committee to examine the Austria case, 

19  Konrad Lachmayer, ‘Questioning the Basic Values - Austria and Jörg Haider’ in András 

Jakab and Dimitry Kochenov (eds), The Enforcement of EU Law and Values: Ensuring Mem-

ber States’ Compliance (OUP 2017) 436; Jan-Werner Mulller, ‘The EU as a Militant Democ-

racy, or: Are There Limits to Constitutional Mutations within EU Member States?’ (2014) 

Revista de Estudios Politicos 149; Bojan Bugari , ‘Protecting Democracy and the Rule of 

Law in the European Union: The Hungarian Challenge’ (2014) 79 LESQ Paper 5; Wojciech 

Sadurski, ‘Adding a Bite to a Bark? A Story of Article 7, the EU Enlargement, and Jörg Haid-

er’ (2010) Columbia Journal of European Law 385; Heather Berit Freeman, ‘Austria: The 

1999 Parliamentary Elections and the European Union Member’s sanctions’ (2002) 25 Bos-

ton College International & Comparative Law Review 109; Michael Merlingen, Cas Mudde 

and Ulrich Sedelmeier, ‘The Right and the Righteous? European Norms, Domestic Politics, 

and the Sanction against Austria’ (2001) 39 Journal of Common Market Studies 59.

20  The crisis started in 1999, when the far-right party FPÖ (Austrian Freedom Party) gained 

26.91 percent in the general election, and became the second most popular political party 

in the country. The FPÖ, together with the more moderate OVP (Austrian People’s Party), 

started negotiations to form a Government on 25 January 2000, which was fi nally sworn in 

on 3 February and took power on 5 February 2000. The new Government was a Coalition 

Government, where the Chancellor came from the OVP, and Haider was not even part of 

the Cabinet; however, the Deputy Chancellor came from the FPÖ, and several important 

ministries, such as Finance, Justice and Defence, were covered by FPÖ Members. 

21  Statement of the Portuguese Presidency of the European Union on behalf of the XIV 

Member States of 30 January 2000 in Bulletin Quotidien Europe No 7654 of 31 January 

2000, 9.

22  However, the action fell not entirely outside the EU’s infl uence: the statement was writ-

ten on offi cial stationery of the Council Presidency; the Commission (EU Commission, Dec-

laration 1 February 2000, IP/00(93) and the EU Parliament (EU Parliament, Resolution of 

3 February 2000, PE 284.656, paras 2 and 8) added their voices, too.
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and its compliance with EU values, in more detail. It was decided that, 

should Austria be in compliance with EU standards, the sanction would 

be withdrawn. The Report − by three experts appointed by the European 

Court of Human Rights at the Council’s request23 − was divided into two 

parts, regarding the Austrian Government’s commitment to EU values 

and the political nature of the FPÖ. Predictably, the Report did not fi nd 

any violation of EU values in the Austrian Government’s activities,24 and 

was in favour of lifting the sanctions.25 Consequently, on 12 September 

2000, the French Presidency withdrew the sanctions against Austria.

The intervention legitimacy was quite doubtful. The sanctions ad-

opted were exclusively grounded on the basis of the FPÖ and Haider’s 

past pronouncements rather than the Government’s actions. Actually, 

the situation in Austria, the swearing in of a new Government, clearly 

did not meet the conditions for actuating Article 7 of the Treaty. There 

had been no serious and persistent breach of the rule of law, nor could 

there have been, since the Government had not yet been active. Even if 

there had been, no proof of these breaches was brought by the interested 

parties. Another problematic issue was that Austria was practically de-

nied the right to be heard.26 The intervention also lacked legitimacy in a 

broader sense. The EU institutions seem to have been dragged into the 

struggle, as had the smaller EU countries, and had not been consulted 

promptly by the Member States who took the lead. The initiative clearly 

assumed a political streak, being decided by like-minded heads of big 

States. Conclusively, it had the character of a fait accompli with strong 

political overtones. These two different concerns seriously questioned 

the legitimacy of the intervention in the Austria crisis and marked the 

EU attitude to future rule of law crises.27 

Firstly, with regard to resorting to public international law sanc-

tions such as the ceasing of contact with a Member State ambassador, 

23  Martti Ahtisaari, former President of Finland; Jochen Frowein, director of the Max 

Planck Institute for Comparative Public Law and International Law; Marcelino Oreha, for-

mer Spanish Minister for Foreign Affairs were appointed on 12 July 2000 by the President 

of the ECtHR. See ECtHR, Press Release no 491, 29 June 2000.

24  Report by Martti Ahtisaari, Jochen Frowein and Marcelino Oreha, 108-109. The Report 

was more sceptical, even if not radically so, about the democratic and pluralist credentials 

of the FPÖ, 110-113.

25  Kathrin Blanck, ‘Austria: Between Size and Sanctions’ in Finn Laursen (ed), The Treaty 

of Nice: Actor Preferences, Bargaining and Institutional Choice (Martinus Nijhoff Publishers 

2005) 28.

26  Leonard Besselink, ‘The Bite, the Bark and the Howl: Article 7 TEU and the Rule of Law 

Initiatives’ in András Jakab and Dimitry Kochenov (eds), The Enforcement of EU Law and 

Values: Ensuring Member States’ Compliance (OUP 2017) 129.

27  Gerda Falkener, ‘The EU14’s “Sanctions” against Austria: Sense and Nonsense’ (2001) 

12 CSA Review, Journal of the European Union Studies Association 14-15.



63CYELP 15 [2019] 57-98

they were not used in this way anymore. A common perception emerged 

that to resort to traditional public international law sanctions was out of 

place in the EU, and with regard to such delicate issues. It calls to mind 

a past world of political calculation and the prevalence of politics over 

law.28 Depoliticisation regarded not only the tools employed, but also the 

Member State actions that were questioned. Putting it simply, Austria 

had violated neither EU law nor the rule of law in general, or at least it 

did not do so simply by having a junior Government party which had cer-

tain questionable positions in its ideological background. The following 

crisis focused instead on actual rule of law violations or risks of violation, 

and no longer political affi liation. Rule of law violations could not be 

determined on political grounds alone, but need a consequent Govern-

ment action. So, a violation or a risk of a violation should have actually 

occurred: a necessary condition for an intervention is the existence of a 

track record of violating the rule of law. 

From the crisis, the need also arose to consolidate and reframe the 

Article 7 TEU procedure. On one hand, the expert report affi rmed the 

need for an open and non-confrontational dialogue with the Member 

State concerned, so as to remedy the lack of audita altera parte.29 On 

the other hand, the EU Parliament had invoked a more expedited track 

for tackling rule of law violations even if they do not reach the threshold 

of serious and persistent breaches.30 The EU then provided a preventive 

mechanism alongside the sanctioning mechanism in Article 7 within 

the Nice Treaty of 2001, and granted that the concerned Member State 

government be heard in both the procedures. 31 The Rule of Law Frame-

work of 2014 has completed this progressive institutionalisation of the 

reaction tools vis-à-vis a rule of law crisis, which now follows a precise 

procedural sequence.32

28  For example, despite the fact that several countries have advocated for implementing 

the tools for stopping the crisis in Hungary − see the joint letter of the Foreign Ministers 

of Denmark, Finland, Germany and the Netherlands to the Commission on 6 March 2013 

− they have pushed the Commission to act through a legitimate procedure rather than 

operating independently. By doing so, the political character of the initiative was cooled 

off, since it was the institutional EU organ that was operating and not the Governments of 

other Member States. 

29  Letter from the Representative of Austria at the Conference of Representatives of the 

Governments of the Member States to J Solana, Secretary-General, High Representative, 

IGC 2000: Draft Amendments to Article 7 and 46 of the TEU, Conference of the Representa-

tives of the Governments of the Member States, CONFER 4712/00, Brussels, 15 February 

2000.

30  EU Parliament, Resolution containing the European parliament’s proposal for the Inter-

governmental Conference of 13 April 2000, A5-0086/2000.

31  Now Article 7(1) TEU. 

32  EU Commission, A new EU Framework to strengthen the Rule of Law COM(2014) 158 

Final.
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4 Defi ning the scope of the breach and EU intervention: from the 
rule of EU law to the EU rule of law 

Once acknowledged that for a rule of law crisis, government action 

was necessary, it has long been unclear − and it is still being debated − 

what the scope of the possible actions targeted is and, consequently, the 

scope of EU intervention. It was a crucial matter whether only Member 

State actions breaching EU legislation could be targeted, or, more broad-

ly, any Member State action in breach of the rule of law.

The different sets of actions of Silvio Berlusconi’s governments in 

Italy during the periods 2001−2006 and 2008−2011 may offer an inter-

esting clarifi cation in this regard. Berlusconi’s appointment as prime 

minister brought at least two dangerous situations to the rule of law: 

fi rstly, he was under investigation, and was standing trial, for several 

crimes; secondly, he was a public service concessionaire entrusted with 

half of all the television channels in Italy. His rise to political power made 

the public fear that he would bend legislative power to escape criminal 

justice and favour his position as concessionaire.33 During his govern-

ments, Berlusconi was able to adopt a series of laws that had the purpose 

of helping him in his ongoing trials. These laws were nicknamed ad per-

sonam because they were clearly directed at guaranteeing Berlusconi’s 

personal interests rather than to ensure any public good.34 

In particular, the law of 20 June 2003, n 140, which provided ab-

solute immunity from criminal prosecution for the president of the Re-

public, the prime minister, the presidents of the two Chambers and the 

Constitutional Court, was held unconstitutional, mostly for violating the 

principle of equality in Article 3 of the Italian Constitution.35 Berlusconi 

proposed a similar legislative attempt to escape his ongoing trial once 

more when, during his last return to the government (2008−2011), he 

33  Council of Europe, European Commission for Democracy Through Law, CDL-

AD(2013)038.

34  Interestingly, the ad personam laws were of two different types. Some were clearly framed 

in such a way that the persons concerned and the interest ensured could only have been 

Berlusconi and his own assets. For example, the government sought to provide the prime 

minister with immunity from prosecution. It was clear that only Berlusconi himself would 

have benefi ted from the law − being the prime minister at that time − and that that law was 

exclusively made for his personal purposes − since the need for such immunity had never 

been felt compelling before. Other laws were, however, enacted with a general scope of ap-

plication, and in principle serving a general purpose but de facto, on account of their timing 

and circumstances, serving only, or mostly, Berlusconi’s interests. For example, no one can 

deny that a more lenient treatment for certain crimes could have been of general interest. 

However, it was also diffi cult not to see Berlusconi’s interest prevailing over any legislative 

consideration when the law enacted − for abolishing the crime or modifying the statute of 

limitations − related precisely to the crimes for which he was on trial.

35  Corte Costituzionale, 20 January 2004, n 24, and later 19 November 2007, n 380.
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reframed the previous law in accordance with the Constitutional Court’s 

remarks, excluding the president of the Constitutional Court from the 

shielded position this time, in the law of 23 July 2008, n 124. However, 

this law was also declared unconstitutional for violation of the principle 

of equality.36 Tenaciously, Berlusconi made a third attempt − this time 

providing the government ministries with the capacity to refuse to ap-

pear before the court because of their governing function − to shield him-

self from the ongoing trials, counting on the delays to have the process 

lapsed by the statutes of limitations, with the law of 7 April 2010, n 51. 

Again, the law was partially dismantled by the Constitutional Court,37 

and entirely by the outcome of the popular referendum of 12−13 June 

2011. It could be concluded that even serious rule of law crises, such as 

where legislative power is grasped by the government and bent to serve 

individual purposes, could be resolved without the intervention of the 

EU: in certain situations, national institutions, such as constitutional 

courts, parliaments, but public opinion too, are strong enough to deal 

with the crisis.38 The success of a national legal order in resolving a crisis 

means that the crisis itself has not reached the threshold of seriousness 

that would alarm the EU, and triggered its rule of law tools. 

Another series of ad personam laws followed a different path. Here, 

Berlusconi aimed at reducing penalties for crimes such as falsifi cation of 

books, and consequently a reduction of the statute of limitations, crimes 

with which he was charged at that time. The revision of company legisla-

tion substantially served the prime minister’s interests since it reduced 

the penalty for publishing false documents with a consequent decrease 

of the terms of imprisonment from up to fi ve years to less than two years. 

39 Furthermore, the statute of limitation period decreased from ten years 

to four and a half years. Here, an intervention of the Italian Constitution-

al Court could not have readdressed the situation, since the ground of 

equality, being the law treating everyone equally, was not violated. Thus, 

an Italian ordinary court made a preliminary reference to the CJEU, 

asking if the sanctions introduced by the new law, in consideration of 

the recent legislative amendments, could still be held as effective, pro-

portionate and dissuasive, as requested by the EU law for company law.40 

The CJEU did not fi nd any ground to question the Italian law: despite 

36  Corte Costituzionale, 7 October 2009, n 262.

37  Corte Costituzionale, 13 January 2011, n 23.

38  Carlos Closa, Dimitry Kochenov and Joseph HH Weiler, ‘Reinforcing Rule of Law Over-

sight in the European Union’ (2014) 25 Robert Schuman Centre for Advanced Studies Re-

search Paper.

39  Law 3 October 2001, n 366; Legislative Decree, 11 April 2002, n 61.

40  First Council Directive 68/151/EEC of 9 March 1968, Fourth Council Directive 78/660/

EEC of 25 July 1978 and Seventh Council Directive 83/349/EEC of 13 June 1983.
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their dubious effectiveness, the new provisions were recognised as ap-

plicable on the basis of the principle of the retroactive application of a 

more lenient penalty. The CJEU considered that, although the new pro-

visions could be in breach of the EU Directive, the national courts could 

not avoid applying them, as the Directive would otherwise have a direct 

effect on individuals, increasing their criminal liability.41 Therefore, Ber-

lusconi was acquitted during the following trial in Italy in September 

2005, since the date of the acts that underlay the alleged crimes was 

before the expiry of the shortened limitation period.

Interestingly, the EU as a whole, and the CJEU in particular, is 

perceived to be the last instance of inquiring into the legality of law, even 

where the connection between EU law and national law is not so evi-

dent. After all, in the CJEU mandate to ensure that ‘the law is observed’ 

pursuant to Article 19 TEU, there is no precise evidence of which law. 

In particular, the preliminary ruling is employed for assessing the com-

patibility of the national law with EU law, forming a tool for evaluating 

the legality of national law.42 Here, the preliminary ruling is a substitute 

for the infringement procedure, providing an indirect enforcement of EU 

law. 43 Indeed, despite the fact that the CJEU is not competent to invali-

date a national law, its interpretative mechanism allows it to model the 

question so that it reads as if the EU law precludes a confl icting national 

law. If so, the Member State is obliged to amend the national law. What 

is of utmost importance is that the erga omnes effects of preliminary 

rulings means that when interpreting EU law, all national courts are 

obliged to apply not only the operative part of a preliminary ruling, but 

also its ratio.44 From this perspective, the preliminary ruling ensures a 

rule of law custom of obedience to the CJEU ruling by the State.45 In this 

way, the EU overcomes the traditional weakness of the rule of law on the 

international plane: the EU supranational system puts the inherently 

stronger national systems in the service of the supranational order.46 

A third type of rule of law breach in Berlusconi’s government could 

be located in his other confl ict of interests: being a public service con-

cessionaire, there were issues with regard to his use of governmental 

41  Case C-387/02 Berlusconi and others ECLI:EU:C:2005:270, paras 68-69.

42  Paul P Craig, ‘Once Upon a Time in the West: Direct Effect and the Federalization of EEC 

Law’ (1992) 12(4) Oxford Journal of Legal Studies 453, 454-456.

43  Case C-231/06 Jonkman ECLI:EU:C:2007:373, para 36.

44  Case C-260/89 Elliniki Radiophonia Tiléorassi ECLI:EU:C:1991:254, paras  24-26.

45  Joseph HH Weiler, ‘The Community System: The Dual Character of Supranationalism’ 

(1981) 1(1) Yearbook of European Law 301.

46  Joseph HH Weiler, ‘Van Gend en Loos: The Individual as Subject and Object and the 

Dilemma of European Legitimacy’ (2014) 12(1) International Journal of Constitutional Law 

96. 



67CYELP 15 [2019] 57-98

legislative and executive powers for the sake of his business goals. In the 

name of the principle of pluralism in a democratic society, the Consti-

tutional Court had declared that Berlusconi, as a media entrepreneur, 

was required to give up one of his three national television channels. 

However, he neither complied with any of these judgments, nor did the 

government, which was at his disposal, make any attempt to force it.47 

Here, the European Parliament expressed its concerns about the 

Italian situation, calling for the European Commission to submit a pro-

posal for a Directive to safeguard media pluralism − so enabling a possi-

ble infringement action for an EU law violation, and to consider the use of 

Article 7 TEU on the consideration that a free and pluralist media land-

scape reinforces democracy, which is a foundational EU value.48 Thus, 

the EU Parliament identifi ed the grounds for acting on the link between 

pluralism and democracy. These were, however, general grounds, being 

merely principles, not underpinned by any EU specifi c legislation, which 

could have authorised the Commission to act on the infringement proce-

dure instead. However, even if in vague terms, the European Parliament 

also identifi ed a possible rule of law ground, entirely based on the rule 

of law principles. In fact, Parliament highlighted ‘its deep concern in 

relation to the non-application of the law and the non-implementation 

of judgments of the Constitutional Court, in violation of the principle of 

legality and the rule of law’.49 

The EU Parliament thus affi rmed that an action could have taken 

place not only in the name of media pluralism but also directly on a rule 

of law ground: that the Italian rulings were ignored, and therefore the 

law, as declared by the Constitutional Court, was not enforced. Thus, 

in the EU rule of law debate, there is also a concern regarding the en-

forcement of the law per se, no matter if underpinned by a particular EU 

law − non-existing at that time with regard to the media regulation − or 

with direct relevance to democracy or human rights. These consider-

ations are not necessary: simply put, not implementing national laws 

or judgments is of concern for the EU, not only for Member States.50 The 

47  Corte Costituzionale, 20 November 2002, n 466 and 7 December 1994, n 420.

48  European Parliament Resolution of 22 April 2004 on the risks of violation, in the EU 

and especially in Italy, of freedom of expression and information [2004] OJ C104E, paras 

76 and 83-84.

49  ibid, para 66.

50  In all legal systems, there are sporadic violations in law-making and its enforcement. 

Nevertheless, a threshold exists after which a society is no longer ruled by the law, in both 

senses of forming a legal framework for the community (law-making) and taking actions in 

accordance with the same legal framework (enforcement). In this scenario, customised and 

case-by-case driven economic considerations determine the normative relationships. Law 

is just window-dressing (with respect to law-making) or a misleading prospect (with respect 

to enforcement). 



68 Franco Peirone: The Rule of Law in the EU: Between Union and Unity

whole situation, however, came to an unsatisfactory close when the Ital-

ian government adopted the law of 3 May 2004, n 112, through which the 

whole media system was reformed. Thanks to the effects of the reform, 

Berlusconi could keep his channel, frustrating the Constitutional Court 

judgment and the EU Parliament initiative. 

With regard to the scope of the actions questioned, it seems, then, 

that the EU targets, even if not always successfully as proven in this lat-

ter case, two different state activities that could be understood according 

to their functions with regard to the law. These functions are law-making 

and the enforcement of law and are clearly distinguishable in any legal 

system: creating the law is one thing, applying it is another. The former 

concerns how the law is made, what the law openly affi rms; the second, 

instead, regards how the law is enforced, and what its implementation is 

for society. According to the Rule of Law Framework,51 indeed, the core 

elements of the rule of law for the EU are the six requirements of: legality, 

as the process for enacting law; legal certainty; prohibition of arbitrari-

ness of the executive powers; independent and impartial courts; effective 

judicial review, including respect for fundamental rights; equality before 

the law.52 These principles regard both law-making and its enforcement. 

Some of them, such as legal certainty and prohibition of arbitrariness, 

are clearly linked to a rule of law enforcement side. This means that the 

rule of law not only implies the institutional limits of powers − how the 

law should be framed − but also the effectiveness of the ruling − that the 

law should be enforced.53 Without legal certainty and prohibition of arbi-

trariness − considering that arbitrariness could also include the non-ap-

plication of relevant law54 − the rule of law would be incomplete.55 

Starting with the state law-making activity, a law that fails to com-

ply with the requirements of being a law is simply a failure in law-mak-

ing and is wrong in itself.56 The symptoms of this failure can be found 

in the same framing of the law that denounces itself as violating the 

51  Commission, Communication to the European Parliament and the Council, ‘A new EU 

Framework to strengthen the Rule of Law’ COM(2014) 158 fi nal.

52  ibid, para 2.

53  Margaret Jane Radin, Reconsidering the Rule of Law’ (1989) 69 Boston University Law 

Review 785-786.

54  Elisabeth Steiner, ‘The Rule of Law in the Jurisprudence of the European Court of Hu-

man Rights’ in Werner Schroeder (ed), Strengthening the Rule of Law in Europe: From a Com-

mon Concept to Mechanism of Implementation (Hart Publishing 2016) 149; Javier Corrales, 

‘Autocratic Legalism in Venezuela’ (2015) 26 Journal of Democracy 38.

55  Gabor Attila Tòth, ‘Illiberal Rule of Law? Changing Features of Hungarian Constitution-

alism’ in Maurice Adams, Anne Meuwese and Ernst Hirsch Ballin (eds), Constitutionalism 

and the Rule of Law: Bridging Idealism and Realism (CUP 2017) 402.

56  Joseph Raz, ‘The Law’s Own Virtue’ (2018) Tang Prize Lecture 8.
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rule of law. The law does not serve collective purposes if it is clearly and 

unduly directed towards only certain individuals; the law is retroactive 

in regularising or modifying a certain situation in bad faith; the law is 

obscured or, more frequently, its outcomes are hidden, unpredictable, or 

unclear; the law itself is unclear; the law is transitory or unstable; the 

law is contradictory, leaving discretion of implementation entirely to the 

enforcement or public offi cials or other bodies, like a blank check. 

What, then, are the parameters for judging law-making? In nation-

al legal systems, this is the province of constitutional law, and a con-

stitutional court affair. Constitutional courts assess the compatibility of 

law-making with their constitutions, which demand that the law is cre-

ated according to certain parameters. From the EU perspective, circum-

stances help to fi nd failures in Member States law-making Timeliness (or 

untimeliness), lack of parliamentary debate, recourse to accelerated pro-

cedures, and over-constitutionalisation57 are classic procedural symptoms 

that point towards the existence of failure in law-making.58 The procedur-

al virtutes in legislation, or legislative due process,59 are the guarantees 

of the rule of law, fundamental to the aim that the law will comply with 

its formal requirements.60 Generality, prospectivity, predictability, etc, will 

be genuinely framed by law-makers and accepted by citizens to the ex-

tent that the legislative process is respectful of certain procedural require-

ments. Thanks to the supremacy principle, the EU is indifferent to what 

kind of source of law or type of legislation is at stake in a rule of law crisis. 

It could be parliamentary law, law decrees, ministerial decrees, adminis-

trative practices or any other Member State action. Even constitutional 

law does not escape its grasp. The only type of situation where the EU does 

not seem to operate anymore is the one where no current action is taken 

(yet), as was the case in the Haider affair. 

Failure in enforcement of the law is slightly different as it regards a 

much bigger area. It could possibly concern all laws, also ones that com-

ply with the rule of law’s formal requirements, which are infi nitely more 

numerous than the failing ones. All situations where a challenge to the 

57  David Landau, ‘Abusive Constitutionalism’ (2013) 47 UC Davis Law Review 199.

58  As Waldron argues, bicameralism, checks and balances, the formality and solemnity 

of the treatment of bills in the Chambers, the publicity of legislative debates, the time for 

consideration, formal and informal, internal and external to the legislature are all elements 

which compose legislative due process that are central in the procedural conception of the 

rule of law for the safety of the legislation as the rule of law. Jeremy Waldron, ‘Legislation 

and the Rule of Law’ (2015) 1(1) Legisprudence 107.

59  Stephen Gardbaum, ‘Due Process of Lawmaking Revisited’ (2018) 18(12) UCLA Public 

Law Research Paper 7.

60  Wojciech Sadurski, ‘How Democracy Dies (in Poland): A Case Study of Anti-Constitution-

al Populist Backsliding’ (2018) 18(01) Legal Studies Research Paper 46.
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rule of law is not apparent, but which regards its correct implementation 

or effective enforcement, fall within this area. A failure in the enforce-

ment of the law is never legal: it is reprehensible in any legal system.61 

The rule of law exploits all its signifi cance in having the law respected 

once it is in force. This type of failure strikes the rule of law in particular, 

and, even more dramatically, the EU rule of law, even more than failure 

in law-making. 

This because the EU relies on the administrative apparatus of Mem-

ber States. The enforcement of EU law is delegated to the Member States. 

Sanctioning is in the hands of the Commission, but ordinary compli-

ance remains with national public administrations. The EU has only 

limited capacity in directly implementing its own law: the human, fi scal 

and management resources needed for the implementation are borrowed 

from the Member States. However, what is left to Member States in the 

matter of application must be severely controlled and sanctioned. It is 

clear that the EU institutions should fi ght failure in enforcement harder 

because it is the responsibility of Member States to enforce the rule of 

law. If Member States do not have the ability to implement EU law, EU 

law’s effectiveness is jeopardised. When this happens, the EU must in-

tervene: it is on this presumption that the whole EU and EU rule of law 

is based. This explains why all the tools at the disposal of the EU are 

exceptional and should be unlocked only in grave situations. They rep-

resent a last resort for the EU supranational normative ideal. Therefore, 

while law-making can be freely exercised in certain areas of the EU, 

law enforcement cannot. It should be the same in the whole EU. Equal, 

fair, consistent, non-arbitrary enforcement is even more important than 

law-making. It involves access to justice, and it is expected and pre-

sumed to be equally fair. Deviating from this expectation would be a 

dramatic downfall in all legal systems, but even more in the EU, which is 

intended to be a supranational system founded on the rule of law. 

5 The rule of law as a conditional value in the EU: a proxy for a 
‘thin’ rule of law concept 

Assuming that the EU does look at the rule of law in both its aspect 

of law-making and law enforcement, and, by doing so, it overcomes a di-

vision between legislations underpinned or not by EU law, what the EU 

requires of Member States to comply with in regard to the rule of law is 

another, complicated, matter. 

61  Jeff King, ‘I-CONnet Symposium on “Constitutional Boundaries”: The Social Dimension 

of the Rule of Law’ (International Journal of Constitutional Law Blog, 27 April 2018) <www.

iconnectblog.com/2018/04/i-connect-symposium-on-constitutional-boundaries-the-so-

cial-dimension-of-the-rule-of-law/> accessed 16 October 2019.
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A fi rst elucidation in this area emerged, not surprisingly, during the 

Eastern Enlargement process, in the form of the Cooperation and Veri-

fi cation Mechanism (CVM) for Romania and Bulgaria.62 The mechanism 

was set up in consideration of the particular conditions of these two 

countries, which both showed worrisome conditions as regards the rule 

of law and which did not allow them to join the EU in 2004 together with 

the eight other post-communist countries. The CVM function consists of 

monitoring and reporting on whether these two countries comply with 

benchmarks in the areas of judicial reform, the fi ght against corruption 

and, specifi c to Bulgaria, the fi ght against organised crime. The CVM is 

therefore a tool that extended some of the EU’s leverage over the rule of 

law from the pre-accession to the post-accession period. The mechanism 

empowers the Commission to take appropriate measures − including the 

suspension of the Member States’ obligation to recognise and execute 

Bulgarian and Romanian judgments − in the case of an imminent risk 

that the countries would cause a breach in the functioning of the inter-

nal market by a failure to implement the commitments they had under-

taken. 

The CVM therefore represents a plausible framework for assessing 

what the rule of law is for the EU, since compliance with this mechanism 

conditions access to the EU and remaining in the EU. There is no doubt 

that the rule of law is the main concern at the base of the CVM: in the 

premises, it reaffi rms that the EU is based on the rule of law, that the EU 

space relies on the rule of law being assured and enforced in any Member 

States, and that this implies the existence of an impartial, independent 

and effective judicial and adequate administrative system.63 

The following benchmarks, especially, have been considered for eval-

uating the existence of the rule of law in Romania (which will be taken as 

paradigmatic of both countries). First, a more transparent and effi cient 

judicial process must be ensured, notably by enhancing the capacity and 

accountability of the Superior Council of Magistracy. Second, the impact 

62  Commission, ‘Decision of 13 December 2006 establishing a mechanism for cooperation 

and verifi cation of progress in Romania to address specifi c benchmarks in the areas of 

judicial reform and the fi ght against corruption, notifi ed under document number C(2006) 

6570 fi nal.

63  Milada Anna Vachudova, ‘Why Improve EU Oversight of Rule of Law? The Two-Headed 

Problem of Defending Liberal Democracy and Fighting Corruption’ in Closa and Kochenov 

(n 8) 270; Agnes Batory, ‘Defying the Commission: Creative Compliance and Respect for the 

Rule of Law in the EU’ (2016) 94(3) Public Administration 685; Ulrich Sedelmeier, ‘Anchor-

ing Democracy from Above? The European Union and Democratic Backslidings in Hungary 

and Romania after Accession’ (2014) 52(1) Journal of Common Market Studies 105; Radu 

Carp, ‘The Struggle for the Rule of Law in Romania as an EU Member State: The Role of the 

Cooperation and Verifi cation Mechanism’ (2014) 10(1) Utrecht Law Review 1; Mark Dawson 

and Elise Muir, ‘Enforcing Fundamental Values: EU Law and Governance in Hungary and 

Romania’ (2012) 19(4) Maastricht Journal of European & Comparative Law 469.



72 Franco Peirone: The Rule of Law in the EU: Between Union and Unity

of the new civil and penal procedure codes must be reported and moni-

tored. Third, an integrity agency must be established responsible for ver-

ifying assets, incompatibilities and potential confl icts of interest, and for 

issuing mandatory decisions on the basis of which dissuasive sanctions 

can be taken. Fourth, building on progress already made, profession-

al, non-partisan investigations into allegations of high-level corruption 

must continue. Last, further measures must be taken to prevent and 

fi ght corruption, in particular at the local level. 

The Commission clearly drafted these benchmarks with a ‘thin’ or 

a procedural conception of the rule of law: there is no mention of human 

rights, or any particular reference to human rights or to any substan-

tial content to be guaranteed. What is required and expected is that the 

rule of law will be respected in the new Member State and that, as an 

ancillary provision, an effi cient and impartial judiciary system will be 

established. There is no doubt that these rule of law elements have been 

picked up in consideration of the particular conditions of Bulgaria and 

Romania, which lacked the particular elements that the EU aimed to 

increase through its CVM. However, this does not mean that these ele-

ments are casual or just the outcome of circumstances. The fact that the 

EU wants to impose these thin or procedural elements means that these 

are precisely the ones that matter to the EU. This thin or procedural 

conception of the rule of law is not exclusively provided in the letter of the 

CVM, but it has also consistently applied in practice. Particularly, this 

happened during the Romania rule of law crisis of 2012. At that time, 

the Romania political landscape saw the confrontation of centre-left (So-

cial Liberal Union, USL) and centre-right (Democrat Liberal Party, PDL) 

parties, also due to the institutional system of possible ‘cohabitation’. 

During 2012, the USL Prime Minister, Viktor Ponta, tried to impeach the 

PDL party’s Head of State, Traian Basescu, by adopting some emergen-

cy decree for easing its success, including fi ring the ombudsman64 and 

removing the presidents of the Chambers,65 specifi cally by lowering the 

threshold of the popular participation requirement needed for the refer-

endum on impeachment.66 

The Constitutional Court had indirectly declared this last decree 

unconstitutional,67 but the government decided that the referendum on 

impeachment could be carried out according to the invalid emergency 

ordinance. The whole scenario was aggravated by another emergency de-

64  Decision of Parliament 32, 30 July 2012; Constitutional Court 730, 9 July 2012.

65  Decision of the Senate 24, 3 July 2012; Decision of the Chamber of Deputies 25, 3 July 

2012. See Constitutional Court of Romania, 9 July 2012, n 728.

66  Emergency Ordinance 41/2012, 5 July 2012.

67  Constitutional Court of Romania, 10 July 2012, n 731.
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cree through which the government removed from parliament the power 

of publishing law in the Offi cial Journal, which gives it legitimacy.68 The 

EU took advantage of the upcoming deadline for issuing the Romania 

Report and pointed out, in the Report of 18 July 2012, that the recent 

steps of the Romanian government had called into question its commit-

ment to the rule of law and explicitly requested that the Constitutional 

Court’s ruling on the threshold of the referendum be respected.69 On 

10-12 July 2012, Prime Minister Ponta went to Brussels to give explana-

tions of the political development in the country to the presidents of the 

European Parliament, Commission and European Council. On that oc-

casion, he received a list of requirements that the Romanian government 

was expected to comply with in regard to the respect of the rule of law.70 

What the EU demanded was the enforcement of the rule of law as 

established in Romania, with a series of requirements regarding the 

law-making procedure, such as clarity, transparency and avoidance of 

confl icts of interest, but mostly the law as it was enforced, such as the 

independence of the judiciary and action against corruption. 

The Report announced the prolongation of the CVM in the light of 

the Romanian government’s steps, which had raised doubts about its 

commitment to the rule of law.71 In a letter of 16-17 July 2012, Prime 

Minister Ponta informed the Commission of his acceptance to carry out 

the recommendations: a joint session of the Romanian parliament on 17-

18 July 2012 amended emergency ordinance no 38/2012 on the reduced 

powers of the Constitutional Court and repealed the relevant provisions 

of emergency ordinance 41/2012. The popular participation require-

ment had been restored due to the publication, on 17 July 2012, of law 

131/2012 as amended by the Court. In conclusion, the EU managed the 

crisis successfully, using the CVM Report as leverage to bring Romania 

back into the realm of the rule of law before the crisis could further esca-

late. In its January 2013 Report, the Commission noted with satisfaction 

that most of its demands had been complied with.72

68  Emergency Ordinance 26/2012, 30 June 2012.

69  Commission, Press Release, 6 July 2012.

70  Repeal Emergency Ordinance no 38/2012 and Emergency Ordinance no 41/2012; En-

sure that Constitutional Court rulings on the quorum for a referendum and the scope of the 

Court’s responsibilities are respected; Respect constitutional requirements in issuing emer-

gency ordinances in the future; Implement all Decisions of the Constitutional Court; Ensure 

the immediate publication of all Acts in the Offi cial Journal, including the Decisions of the 

Constitutional Court; Require all political parties and government authorities to respect the 

independence of the judiciary. Commission, Press Release, 12 July 2012.

71  Commission 2-3, 12 July 2012.

72  Commission, ‘Report from the Commission to the European Parliament and the Council 

on progress in Romania under the cooperation and the verifi cation mechanism COM(2013) 

47 fi nal.
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Even in the context of a visible crisis, these EU requests were mainly 

associated with thin and procedural conceptions of the rule of law. The 

EU’s main concerns were that the rule of law, as established in Romania, 

was respected in the law-making, such as with regard to the conditions 

for issuing an emergency decree, and enforced in the law’s enforcement, 

such as the quorum for presidential impeachment, the implementation 

of the Constitutional Court’s decisions and their publication. The more 

substantial issues, such as the ban on issuing presidential pardons, the 

repeal of emergency decrees without conditions, or the enforcement of 

integrity rules in appointing ministers, still referred to a rule of law con-

ception according to which the ruling of law should not be tainted by 

corruption, favouritism or abuse of power. 

An outstanding example is provided with reference to the Report’s 

analysis on parliamentary immunity: according to the Report, parlia-

ment’s refusal to grant consent to investigate Members of Parliament 

generates de facto immunity from criminal investigation. It is not the 

law itself that is targeted, but its gross and corrupted enforcement. To 

this end, the Report mentions the case of several Members of Parliament 

where parliament’s refusal to conduct inquiry could be equated with the 

impossibility of conducting criminal investigation. The Commission nei-

ther questions the mechanism of parliamentary immunity, as provided 

by the Constitution, nor the rule of the Romanian law, but rather dis-

cusses how these provisions are being applied where the enforcement of 

the law goes against the principle that the law should be obeyed. 

In sum, the EU can admit that a Member State has its own rule of 

law in this specifi c area of criminal and constitutional law; it does not 

say that the national rule of law might be disregarded to the extent that 

the law no longer rules. 

6 Dismantling the issue of compliance as a rule of law 
conceptualisation problem

One of the most critical points in the reconstruction of the EU at-

titude towards the rule of law, and particularly for crises related to it in 

the Member States, is the issue of compliance. This is because one of the 

most relevant rule of law crises, the one still happening in Hungary, has 

shown that the outcomes of EU intervention, despite the resort to bind-

ing tools, may not match aspirations.

As is known, Prime Minister Viktor Orban, leader of the nation-

al-populist party Fidesz, has steered the Hungarian constitutional land-

scape towards an autocratic regime through a skilful long-term strategy. 

Orban’s strategy has consisted of systemically dismantling the checks 

and balances provided in the Constitution by repealing certain laws, 
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enacting counter powers, and appointing offi cials loyal to him to the re-

maining control positions. 

In April 2010, Fidesz obtained a two-thirds majority in parliament 

and proceeded to repeal the Constitution of 1949, heavily amended in 

1989, replacing it with a new one. The whole legal framework was pro-

gressively dismantled and replaced by a new one, but always through 

legal means.73 In April 2011, the new Constitution was adopted.74 Before 

the end of the year, cardinal laws implementing the new system, which 

targeted the Constitutional Court followed by others that jeopardised 

academic freedom,75 the central bank, the data protection organ, and 

the judiciary. Specifi cally, by lowering the retirement age from 70 to 62 

with immediate effect, the Hungarian government forced the departure 

of the most senior one tenth of the judiciary, including one quarter of 

the Supreme Court judges and one half of the Appeal Court presidents. 

The government then replaced these senior judges with judges of its own 

choosing, using a new legal procedure that put the choice of such judges 

into the hands of the president of a new institution, the National Judicial 

Offi ce.76 

The EU did not remain passive when confronted with these changes. 

While the issues regarding academic freedom and the independence of 

the central bank were resolved before the litigation phase, the Commis-

sion initiated an infringement procedure against Hungary with respect 

73  Kim Lane Scheppele, ‘Autocratic Legalism’ (2018) University of Chicago Law Review 549; 

Pech and Scheppele (n 7) 3.

74  Actually, the whole process of constitution-making is suspected of being illegitimate, 

because it was in violation of the law then in force for constitution reform. According to 

Article 24(3) of the Constitution of 1989, as amended in 1995, the national parliament 

might amend the constitution with a two-thirds majority, while, according to Article 24(5), 

the national parliament might adopt a new constitution with a four-fi fths majority. On 5 

July 2010, the national parliament, pursuant to Article 24(3), repealed Article 24(5), then 

making it possible the following year to adopt a new constitution with a two-thirds majority, 

but by committing violations of the procedural rules in force at that time (Act XI of 1987 

on Lawmaking, Article 40(1); Parliament Decision 46/1994 (IX 30) on the Rules of the 

Parliament of the Hungarian Republic, Article 85(3). See Petra Bárd, ‘The Hungarian Fun-

damental Law and Related Constitutional Changes 2010−2013 (2013) 3 Revue des Affaires 

Européennes 457.

75  Commission, ‘Hungary: Commission takes legal action on Higher Education Law and 

sets record straight on “Stop Brussels” consultation” Daily News MEX/17/1116, 26 April 

2017. Subsequently, however, the restrictions on academic freedom were revived, partic-

ularly towards the Central European University and the Hungarian Academic of Sciences, 

imposing new requirements for establishment in Hungary against the former and putting 

the latter under ministerial supervision.

76  According to the Council of Europe, this reform amounted to a severe threat to the sep-

aration of powers. See Council of Europe Venice Commission, 15 October 2012, Opinion 

no 683/2012.
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to the replacement of the Hungarian data protection commissioner,77 and 

the measures lowering the compulsory retirement age for judges.78 

With regard to the judiciary case, the Commission used the An-

ti-Discrimination Directive79 as a legal ground for bringing Hungary be-

fore the CJEU. The Commission won the case − on the request of an 

expedite judgment − and Hungary complied with the ruling by amending 

the relevant law on the judiciary,80 setting new uniform retirement and 

allowing for the re-instatement of the unlawfully retired judges, unless 

their position had been fi lled in the meantime. For judges who did not 

ask for reinstatement, compensation was provided. In the case of data 

protection, the scheme was the same: the Commission invoked the vi-

olation of the Data Protection Directive and won the case.81 Hungary 

then gave compensation to the former commissioner and appointed a 

new one. Indeed, the legislation has been re-shaped in accordance with 

EU legislation, and the judges − and the data commissioner − who asked 

for reinstatement have been treated accordingly. However, there is the 

perception of a catch. The situation is even more complicated since both 

parties in the struggle, the Commission and the Hungarian government, 

claimed victory.82 In the judgment of 6 November 2012, the CJEU found 

that the compulsory retirement of judges settled by the Hungarian law 

infringed EU Directive 2000/78 because it gave rise to a difference in 

treatment on grounds of age that was not proportionate.83 

Actually, the Hungarian Constitutional Court had already declared 

the judicial reform unconstitutional on 16 July 2012,84 but this could not 

have impacted on Article 12 of the Transitional Provisions of the Fun-

damental Law, which formed the legal basis for enacting the reform and 

falls outside the scope of its jurisdiction. Thanks to the CJEU judgment, 

the Hungarian government could not circumvent the Constitutional 

Court ruling by simply over-constitutionalising its reform (for example, 

77  Case C-288/12 Commission v Hungary ECLI:EU:C:2014:237.

78  Act XX of 2013 amending Act CLXII of 2011.

79  Council Directive 2000/78/EC of 27 November 2000 establishing a general framework 

for equal treatment in employment and occupation [2000] OJ L303/16.

80  Commission v Hungary (n 77).

81  Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 

on the protection of individuals with regard to the processing of personal data and on the 

free movement of such data [1995] OJ L281/31.

82  Dimitry Kochenov and Laurent Pech, ‘Monitoring and Enforcement of the Rule of Law 

in the EU: Rhetoric and Reality’ (2016) 5 University of Groningen, Law Faculty, Research 

Paper.

83  Mark Dawson and Elise Miur, ‘Enforcing Fundamental Values: EU Law and Governance 

in Hungary and Romania’ (2012) 19 Maastricht Journal of European and Comparative Law 

471.

84  Constitutional Court of Hungary, Decision 33/12, VII/17.
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including it in the Fundamental Law) since the principle of supremacy 

would nonetheless have declared it to be against EU law. The EU inter-

vention therefore added extra value that the national organs could not 

guarantee, since EU law, as the supreme law of the land,85 prevails also 

over constitutional law. 

However, the limit of using the infringement procedure in this case 

consisted of its diffi culty in grappling with a more extensive situation 

such as the Hungarian one. Admittedly, although many problems arose 

in connection with the constitutional changes, only a few of them led 

to the infringement procedure initiated by the Commission and, even 

in those cases, the claim referred to a limited set of deviations from EU 

law and did not engage the whole troubled situation of the rule of law. 

After all, the infringement procedure has been constructed to pursue 

non-compliance on a case-by-case basis and is ineffective in sanctioning 

a systemic threat. 

Moreover, the EU realised that, even with rules and measures that 

openly defy pillars of the rule of law, such as judicial independence or the 

effectiveness of authorities’ control, there is not much to be done when 

they do not fall within the scope of EU law action. Besides, the EU law 

scope of action is greatly limited here, since little EU legislation on these 

issues exists. Even when the Commission is able to fi nd a legal basis − 

such as the Anti-Discrimination Directive − there is bitterness not only 

vis-à-vis the ground itself, since it is clear that the underlying problem 

is the independence and not the discriminatory age, but also the full 

compliance with what the EU intended to be restored. Indeed, the failure 

to satisfactorily address the Hungarian situation perhaps remains the 

most critical point.86 The contested issue is that, as illustrated, during 

the infringement procedure against Hungary, the government waited 

until it had replaced most of the prematurely retired judges, before in-

dicating that it would comply by allowing back any retired judges who 

wanted to come back. They could not, however, return to their former 

positions because those positions had already been fi lled, resulting in 

lower positions than before. Meanwhile, Hungary offered compensation 

85  Case C-26/62 Van Gend & Loos ECLI:EU:C:1963:1 and Case C-6/64 Costa v Enel 

ECLI:EU:C:1964:66.

86  The case law clearly states that the sentenced Member State has to readdress its wrong-

doings. The CJEU declared that the aim of the Treaty is to achieve the practical elimination 

of infringements and the consequences thereof, past and future (Case C-70/72 Commission 

v Germany ECLI:EU:C:1973:87); in the case of infringement, Member States are obliged to 

rescind the measure in question and to make reparation for any unlawful consequences 

which may have ensued (Case C-6/60 Humblet v Belgium  ECLI:EU:C:1960:48). If compli-

ance is not ensured, it is possible to resort to penalties. Indeed, it is plainly accepted that 

breaches to the rule of law have to be sanctioned in accordance with the EU rule of law 

landscape (Case C-340/02 Commission v France ECLI:EU:C:2004:623).



78 Franco Peirone: The Rule of Law in the EU: Between Union and Unity

to the prematurely retired judges if they did not want to go back to work, 

compensation accepted by most.87 Herein lies the most problematic issue 

for any rule of law system: unlawful consequences − such as the replace-

ment of judges − should be set aside for not complying with the rule of 

law; but this is not always possible.88 

However, there is no reason to believe that a ‘thick’ rule of law notion 

would have ensured a different outcome. It is not a matter of the theoreti-

cal qualifi cation of the law infringed, or of the legal basis resorted to, but 

rather that compliance with the rule of law should be integral, whatever 

conception we adhere to. It is indeed naïve to think that a substantial 

concept of a theoretical legal concern automatically corresponds to the 

integral implementation of the same legal concept. What is typical of a 

legal system is its ‘by and large’ effectiveness.89 A legal system requires 

the existence of institutions that are generally capable of making and 

enforcing their decision for a collectivity in a certain territory.90 This 

capacity, resorting to coercion if necessary, is a classic identifi cation of 

statehood,91 and relies on the idea of habit of compliance, by its actors. 

A good measure of the rule of law in a country is, for example, the ex-

tent to which public authorities obey the decisions, even uncomfortable 

ones, of their own courts.92 Nonetheless, all legal systems have a certain 

degree of non-compliance: they are legal systems yet, and so is the EU. 

In particular, the EU system shows an extraordinary compliance record 

by the standards of international law and appropriately comparable to 

national legal systems.93 This is why it is possible to talk of an EU rule 

of law, while it is diffi cult to predicate the existence of an international 

rule of law.94 

87  Gábor Halmai, ‘The Early Retirement Age of the Hungarian Judges’ in Fernanda Nicola 

and Bill Davies (eds), EU Law Stories: Contextual and Critical Histories of European Juris-

prudence (CUP 2017) 471.

88  Undoubtedly, a claim to restore judicial independence would have led to a more com-

prehensive approach to the issue of the judicial early retirement than the discrimination 

grounds, but values, such as those in Article 2 TEU, are less tangible than clear obligations 

under EU law. Nonetheless, there is one value, that of the rule of law, which could always 

be applicable in its ‘thin’ version, in junction with the rule of EU law deriving obligations: 

and this value requires that compliance with the rule of law should be integral.  

89  Hans Kelsen, General Theory of Law and State (Harvard University Press 1949) 120.

90  Thomas Risse, ‘Governance in Areas of Limited Statehood: Introduction and Overview’ in 

Thomas Risse (ed), Governance Without a State? (Columbia University Press 2014) 4.

91  Max Weber, Wirtschaft und Gesellschaft (Mohr 1972) 29.

92  Roland Bieber and Francesco Maiani, ‘Enhancing Centralized Enforcement of EU Law: 

Pandora’s Toolbox?’ (2014) Common Market Law Review 1057.

93  Lisa Conant, ‘Compliance and What EU Member States Make of It’ in Marise Cremona 

(ed), Compliance and the Enforcement of EU Law (OUP 2012) 1.

94  Joseph HH Weiler, ‘Epilogue: Living in a Glass House’ in Closa and Kochenov (eds), Re-

inforcing Rule of Law Oversight in the European Union (CUP 2016) 324.
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The division ‘thick’ versus ‘thin’ rule of law does not coincide with 

the division ‘full’ or ‘integral’ versus ‘formal’ or ‘cosmetic’ compliance with 

the rule of law.95 The former distinction is about what the rule of law is 

composed of, the latter on whether this rule of law is respected, integrally 

or partially. Here again, the criticised inclination of the CJEU and the 

Commission to focus on the unlawfulness of national measures in the 

case against Hungary rather than on the ultimate failure to get results 

has nothing to do with the division of the ‘thick’ versus ‘thin’ conception 

of the rule of law. It is a matter of implementation of the content that 

could be most various. The need to set aside the unlawful measure and 

to implement the correct one is wholly compatible with a ‘thin’ rule of law 

conception; at the same time, the ‘thick’ conception could allow cosmetic 

compliance if the content is subsequently not enforced. 

The integral implementation of what the law requires matches with 

both concepts of the rule of law. What is remarkable, however, is that, 

in the thin conception of the rule of law, integral implementation is due 

to the law’s mere existence and not its particular content.96 Moreover, it 

commands this integral implementation because the law requires fi del-

ity, and Member States have acceded to this relationship to EU law, as 

highlighted in Article 4(3) TFEU. From this perspective, ‘integral’ imple-

mentation is simply the last step in the rule of law’s ‘thin’ concept imple-

mentation. The issue of compliance and the issue of conceptualisation 

remain therefore different. The EU institutions are not enforcing a thin 

rule of law concept as a downgrade of a ‘thick’ conceptualisation of the 

same. They are instead doing so because it is this concept of the rule of 

law that the Treaties prescribe and which animates the EU as a supra-

national entity.97

7 Member State defi ciencies in the rule of law: evaluation through 
a ‘thin’ rule of law concept

The Poland rule of law crisis is probably the most relevant for defi n-

ing the boundaries of the EU rule of law in consideration of the downfall 

of the rule of law − to such an extent as to doubt the existence of the rule 

of law in Poland98 − and for being the fi rst case where Article 7 TEU was 

employed.

95  Jeremy Waldron, ‘Rule by Law: A Much Maligned Preposition’ (2015) Robin Cook Lecture 7.

96  Jeremy Waldron, Dignity of Legislation (CUP 1999) 15-16.

97  Jacques Ziller, ‘National Constitutional Concepts in the New Constitution for Europe 

(2005) 1 European Constitutional Law Review 452.

98  Sadurski (n 60) 30; Dimitry Kochenov and Laurent Pech, ‘Better Late Than Never? On 

the European Commission’s Rule of Law Framework and Its First Activation’ (2016) 54(5) 

Journal of Common Market Studies 1064.
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In Poland, the Law and Justice Party (PiS), led by Jaroslaw Kaczyns-

ki, won the parliamentary election in October 2015. While the Law and 

Justice Party may have a similar ideological background to Fidesz and 

aims to emulate it, it lacked the overwhelming majority the latter enjoyed 

in the national parliament.99 Therefore, in order to reshape the constitu-

tional order, the Poland government mainly acted simply by disregarding 

the legal framework. The president of the Republic, from the Law and 

Justice Party, refused to swear in the new members of the Constitutional 

Court, nominated by the former parliament, 100 replacing them with fi ve 

other judges appointed by the newly elected parliament.101 Consequently, 

the Constitutional Court could no longer perform its duties in its due 

composition. The refusal of the president to swear in the elected judges 

violated the Constitution that does not give the president any such role in 

deciding about the composition of the Constitutional Court. 

Another clash between the powers happened when the government 

refused to publish Constitutional Court decisions, thereby making them 

ineffective, since the binding value of the decisions is linked to their 

publication.102 Here, too, there was a fl agrant violation of the law, since 

the government broke Article 190(2) of the Constitution of Poland, which 

demands that the government publishes judgments immediately, and 

which does not give it any power to control the judgments submitted 

99  Wojciech Sadurski, Poland Constitutional Breakdown (OUP 2019) 3.

100  On 8 October 2015, parliament elected fi ve new judges, rather than only three, to po-

sitions that became vacant during the parliamentary term. Electing those two extra judges 

was clearly improper, as subsequently stated by the Constitutional Court (3 December 2015, 

K34/15), but electing the three judges was correct, because the vacancies fell on 6 November, 

while the fi rst day of the new term of the new parliament was 12 November. The new parlia-

ment adopted a Resolution on 25 November 2015, according to which all fi ve, including the 

3 correctly elected, were elected irregularly, and so the elections of all fi ve were null and void. 

On that basis, on 2 December 2015, it elected fi ve new judges. The situation became even 

more dramatic when the Constitutional Court, now also composed of the unlawfully elected 

judges, struck down judgment K34/15 by reinterpreting it − mainly assessing that the con-

stitutive moment of the appointment relies on the swearing-in by the president − and then le-

gitimising the unlawfully elected judges (24 October 2017, K1/17). Finally, the three lawfully 

elected judges were removed from judging for an indefi nite period of time (Minister of Justice 

Motion of 11 January 2017). Thus, the government not only dismantled the Constitutional 

Court’s control, but it turned it into an active aide in its strategy. See Sadurski (n 60) 31-33.

101  Constitutional Court, 5 December 2015, K35/15, which declared unconstitutional the 

law of 19 November 2015, according to which the three extra judges had been elected by 

the new parliament.

102  Particularly after the judgment of 9 March 2016, K47/15, which struck down the newly 

adopted constraints to the Constitutional Court’s scope, composition and activity enacted 

by the law of 22 December 2015, the government deliberated that all Constitutional Court 

judgments delivered in violation of that law could not be published in the Offi cial Gazette. 

As Sadurski notes, the government refused to publish the judgments handed down in vio-

lation of a statute, which was invalidated in the very judgment that the government refused 

to publish. Over time, the judgments were published, except for the judgment of 9 March 

2016, K47/15. See Sadurski (n 60) 29.
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for publication. In addition to these clear violations of the law, the gov-

ernment also adopted new legislation, formally within its competences, 

regarding the Constitutional Court’s composition103 and function, the ap-

pointment of the National Council of the Judiciary, the organisation of 

ordinary courts, and the retirement age for Supreme Court judges, all in 

order to restrain the judicial controls over the government.104

Before activating Article 7 TEU, following dialogue with the authori-

ties of Poland that started on 13 January 2016, the Commission adopted 

a Rule of Law Opinion on 1 June 2016, under the newly adopted Rule 

of Law Framework. The Rule of Law Opinion identifi ed the matters of 

relevance as mainly the lack of implementation of the judgments of the 

Polish Constitutional Tribunal of 3 and 9 December 2015, and the fail-

ure to publish and implement the judgment of 9 March 2016. Shortly 

afterwards, on 27 July 2016, the Commission adopted Recommendation 

2016/1374 regarding the rule of law in Poland.105 The Recommendation 

explained the circumstances and the grounds on which the Rule of Law 

Opinion had been made and the steps to follow. In compliance with the 

Rule of Law Framework, after the adoption of the Rule of Law Opinion 

and Recommendations 2016/1374, the Commission adopted two other 

Recommendations, 2016/146106 and 2017/1250.107 

Particularly in the third Recommendation, the Commission clearly 

stated that, should the authorities of Poland hold their course, the Com-

mission stood ready to activate Article 7(1) TEU. In the meantime, the 

Poland government kept on enacting laws to restrain judiciary control108 

103  The series of law provisions which were adopted for preventing the work of the Consti-

tutional Court may be divided into three groups: provisions which exempt new laws from 

constitutional control or which delay them (eg Art 1(12)(a) of the law of 22 December 2015); 

provisions which paralyse a Constitutional Court’s judicial decision (eg Art 1(3) of the law of 

22 December 2015); provisions which reinforce the government’s control over the Constitu-

tional Court (Art 1(5) of the law of 22 December 2015).

104  Act of 22-28 December 2015. Act of 15-18 December 2017. Act of 24-26 July 2017. Act 

of 8-15 December 2017.

105  Commission, ‘Recommendation 2016/1374 of 27 July 2016 regarding the rule of law in 

Poland’ [2016] OJ L217/53. 

106  Commission, ‘Recommendation 2016/146 of 21 December 2016 regarding the rule of 

law in Poland complementary to Recommendation 2016/1374’ [2017] OJ L22/65.

107  Commission, ‘Recommendation 2017/1520 of 26 July 2017 regarding the rule of law in 

Poland complementary to Recommendations 2016/1374 and 2017/146’ [2017] OJ L228/19.

108  The Commission observes that, within a period of two years, more than 13 consecutive 

laws have been adopted, affecting the entire structure of the justice system in Poland: the 

Constitutional Tribunal, the Supreme Court, the ordinary courts, the National Council for 

the Judiciary, the prosecution service and the National School of Judiciary. The common 

pattern of these legislative changes is that the government has been systemically enabled to 

interfere signifi cantly with the composition, the powers, the administration, and the func-

tioning of these authorities and bodies. The legislative changes and their combined effects 

put the independence of the judiciary and the separation of powers, which are key compo-
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and the now controlled Constitutional Court. The constitutionality of the 

statutes that were adopted by the government was declared in panels, 

including the unlawfully elected judges.109 

On 20 December 2017, the Commission at last adopted a reasoned 

proposal on the determination of a clear risk of a serious breach of the 

rule of law by Poland, invoking Article 7(1) TEU for the fi rst time since 

its inception.110 The Commission recommended Poland to take the fol-

lowing actions within three months after notifi cation of this Decision: 

restore the independence and legitimacy of the Constitutional Tribunal 

as guarantor of the Polish Constitution by ensuring that its judges, its 

president and its vice-president are lawfully elected and appointed; by 

fully implementing the judgments of the Constitutional Tribunal of 3 

and 9 December 2015, which required that the three judges that were 

lawfully nominated in October 2015 by the previous legislature take up 

their function of judge in the Constitutional Tribunal, and that the three 

judges nominated by the new legislature without a valid legal basis no 

longer adjudicate without being validly elected; and publish and fully im-

plement the judgments of the Constitutional Tribunal of 9 March 2016, 

11 August 2016 and 7 November 2016.111 The Commission’s concerns 

regard the adoption of new legislation on the judiciary by Poland, which 

undermined judicial independence. This especially involved, on the one 

hand, the series of acts which interfered with the Constitutional Court’s 

activity and composition, and, on the other hand, the law on the Su-

preme Court of December 15, 2017; the law on the Organisation of Or-

dinary Courts of 28 July 2017; the law on the National Council for the 

Judiciary of 15 December 2017; and the law on the National School of the 

Judiciary of 13 June 2017.112

nents of the rule of law, at serious risk in Poland. Commission, ‘Reasoned proposal of 20 

December 2017 in accordance with article 7(1) of the Treaty on European Union regarding 

the rule of law in Poland, Brussels COM(2017) 835 fi nal para 173.

109  The unlawful appointment of the president of the Constitutional Tribunal, the admis-

sion of the three judges nominated by the Sejm without a valid legal basis, the fact that one 

of these judges has been appointed as vice-president of the Tribunal, the fact that the three 

judges that were lawfully nominated in October 2015 by the previous legislature have not 

been able to take up their function of judge in the Tribunal, as well as the subsequent de-

velopments within the Tribunal described above de facto led to a complete restructuration 

of the Tribunal outside the normal constitutional process for the appointment of judges. 

For this reason, the Commission considered that the independence and legitimacy of the 

Constitutional Tribunal were seriously undermined and, consequently, the constitutionali-

ty of Polish laws could no longer be effectively guaranteed. The judgments rendered by the 

Tribunal under these circumstances could no longer be considered as providing an effective 

constitutional review. Commission, ‘Reasoned proposal’ (n 108) para 57.

110  ibid.

111  ibid, para 42, (a); (b).

112  ibid, para 42, (c).
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First and foremost, the EU initiative against Poland has a clear 

foundation: the EU rule of law also contains the rule of national law; in 

this case, Polish law. The Commission was particularly worried about 

the fact that binding rulings of the Constitutional Tribunal were not re-

spected, which is a serious matter in any rule-of-law- state.113 The other 

criticisms, such as on the actions that undermine the legitimacy of the 

judiciary, were side issues: the most important issue repeated every-

where as the main concern is that states must obey the law as estab-

lished by their own rule of law. Indeed, in all three Recommendations, as 

well as in the reasoned proposal (para 93), the Commission states that 

the judges elected according to the law should be reinstated, while those 

unlawfully elected should no longer be part of the Constitutional Court. 

Simply put, it has to apply the national law as it is provided, and to undo 

the government’s partisan choice against the rule of law. In the same 

way, the Commission states that the judgments of the Constitutional 

Court are unconditionally binding and as such must be published (para 

98); the refusal of the government to publish them is a serious concern 

in respect of the rule of law, as compliance with fi nal judgments is an 

essential requirement inherent in the rule of law, while any control over 

them by a state authority is incompatible with it (para100).114 

Thus, there is no reference to any EU law provision, but rather to the 

general rule of law ideal itself, which the Commission takes upon itself 

to control. And the message of the rule of law is to obey the law as it is, 

sanctioning its violation or circumvention. Furthermore, as highlighted 

in the second recommendation, the appointment of the president of the 

Constitutional Court represented a serious rule of law issue (para 104). 

This appointment was led by an acting president whose designation was 

in violation of the principles of the separation of powers and the indepen-

dence of the judiciary, which constitute pillars of any rule of law concep-

tion. The following actions regarding the Constitutional Court’s compo-

sition and functions are all based on a violation of these principles that 

made the Constitutional Court in Poland irregular and a danger to the 

rule of law itself, rather than one of its guardians (paras105 and109). The 

other concerns (para 115 and following) regard other troublesome issues 

in the rule of law, but carried out through legal means, which amount 

to rule of law violations according to their systematicity and cumula-

tive effects. The Commission highlights that these rule of law violations 

through laws systemically represent a threat to the rule of law. That is to 

113  Readout by First Vice-President Timmermans of the College Meeting of 13 January 

2016.

114  Tomasz T Koncewicz, ‘The Capture of the Polish Constitutional Tribunal and Beyond: Of 

Institution(s), Fidelities and the Rule of Law in Flux’ (2018) 43 Review of Central and East 

European Law 122.
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say, taken separately, they are only a matter of suspicion, whereas only 

their combined effect represents a violation, differently from the other 

government actions which were per se against to the rule of law, in its pil-

lar of obey the law and separation of powers (para 175). These seem to be 

side issues in respect of the more fl agrant rule of law violation of acting 

with clear disregard for the existing law and annihilating the rule of law 

principles. It should therefore come as no surprise that the Commission 

is of the opinion that the situation in Poland represents a clear risk of a 

serious breach of the rule of law, as described in Article 2 TEU (para 172). 

Moreover, as pointed out later (para 180(3)), respect of the rule of law is 

not only a prerequisite for the protection of all the fundamental values 

listed in Article 2 TEU, it is also a prerequisite for upholding all rights 

deriving from the Treaties and for establishing mutual trust between 

citizens, corporations and national authorities in the legal system of all 

Member States, also with regard to the internal market, justice, home 

affairs and judicial cooperation (para 180(3)). 

The rule of law emerges as the main EU concern and the main val-

ue among the many of Article 2 TEU: because it is a value per se (being 

part of Article 2 TEU); because it protects the other values of Article 2 

TEU; lastly, because it characterises the EU legal order, being the raison 

d’être of the EU as an international organisation sui generis. It appears 

that rule of law systems are not threatened by individual or isolated 

infringements.115 The Article 7 TEU procedure is reserved for those ‘sys-

temic’ cases, which are likely to systemically and adversely affect the 

integrity, stability or proper functioning of the institutions at a national 

level to secure the rule of law. The EU Commission observes what does 

not function in Member States from an institutional point of view, in en-

suring that the rule of law is enforced. EU actions principally refer to the 

central position of the Constitutional Tribunal within the Polish judicial 

system, the situation of which is at risk of leading to the emergence of a 

systemic threat to the rule of law. To reach this serious conclusion, the 

Commission has monitored Poland for more than two years, registering 

at least 13 consecutive laws or initiatives that, in their combined effects, 

have led to this situation (para 173): the common pattern of all these 

actions is that there has been a systematic decrease in the rule of law 

by the government. It seems reasonable to ask why, confronted with the 

blatant violations of the rule of law in the Polish case, the employment of 

Article 7 TEU has taken so long. 

There have been good reasons for the general reticence to use Article 

7 TEU. First, it is a blunt instrument (even in the preventive version in 

115  Commission, ‘Communication from the Commission of 11 March 2014: A new EU 

Framework to strengthen the Rule of Law [2014] COM(2014) 158 fi nal, para 6.
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Article 7(1) TEU) in a community more based on integration than sanc-

tioning. Voting against a fellow Member State (and votes by other Member 

States in the Council) is politically costly and may easily be portrayed as 

hostility towards the nation itself, rather than vis-à-vis the government 

of the state concerned. As a matter of fact, it is a political instrument in 

a community deeply legalised, where legal remedies are more privileged 

than political ones. 

As pointed out by the Commission (para 182), Member States are free 

to organise their justice system, including establishing or not a Council 

of the Judiciary and the degree of the constitutional courts’ review. How-

ever, the purpose they serve, such as the independence of the judiciary, 

the separation of powers, should be commensurate with the EU stan-

dards of the rule of law. This is why the laws adopted do not represent a 

danger per se: they represent a danger when they blatantly undermine 

the purpose they serve, such as when the law is simply disregarded, or 

through a cumulative effect, such as by consecutive laws that dismantle 

the judiciary. Thus, the request of the Commission to the Council is to 

declare the clear risk of a serious breach of the rule of law and for Poland 

to implement the judgment of 3 and 9 December 2015, and to publish 

and implement those of 9 March 2016, 11 August 2016, and 7 November 

2016, since the Polish actions have simply defi ed this request. With re-

gard to the various laws on the judiciary, which only cumulatively and 

systemically represent a breach of the rule of law, the request is to amend 

them in order to ensure the purpose of the independent judicial system. 

That is to say, Member States are indeed free to regulate judicial activity 

and functions, yet the law is to be obeyed and the law should provide a 

certain procedural guarantee in a rule of law system.116

116  The EU Parliament has expressed a different opinion on this matter. Bemoaning that 

the Commission did not respond to its call to activate its EU Framework to strengthen the 

rule of law, the European Parliament Resolution of 17 May 2017, on the situation in Hunga-

ry (2017/2656(RSP), § 8. Parliament acted independently, affi rming that the Commission’s 

approach failed to lead to real changes and voted for the application of Article 7 TEU against 

Hungary (European Parliament Resolution of 12 September 2018, on a proposal calling on 

the Council to determine, pursuant to Article 7(1) of the Treaty on European Union, the 

existence of a clear risk of a serious breach by Hungary of the values on which the Union 

is founded (2017/2131(INL). The Parliament’s Resolution links ‘thin’ rule of law concerns, 

regarding the independence of the judiciary, to more ‘thick’ rule of law concerns, such as 

those regarding migrants’ rights, which the Commission tackled with the infringement pro-

cedures, for which there are still cases pending before the ECJ (paras 70, 71). Beyond this, 

many concerns described in the proposal do not amount to systemic rule of law violations, 

lacking actual and concrete government action (paras 11, 51, 58), and insisting on singular 

rights denials. It is not the case that the main source of information is the ECtHR case law 

(paras 16, 25, 29, 55), which deals with individual complaints and only indirectly with rule 

of law matters. Lastly, the progress made by Hungary in many areas (paras 13, 19, 29, 48), 

its continuous dialogue with the EU (paras 4, 18) − Hungary asked to be, and has been, 

heard according to Article 7(1) TEU − and the lack of Recommendations as provided by the 

Rule of Law Framework, makes the Hungarian situation a grey area still. Interestingly, in-
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8 The institutional reasons for a ‘thin’ rule of law concept in the EU

This analysis has sketched a landscape of unlawful practices that 

the EU condemns and tries to arrest, in different ways and with different 

outcomes, as well as a precise standard to be maintained of the ‘thin’ 

rule of law. 

And, beyond what has been done in practice, there are sound insti-

tutional reasons for having a ‘thin’ rule of law conception governing the 

EU.117 At fi rst glance, the concept of the rule of law in the EU could seem 

a ‘thick’ or substantial one, wherein the rule of law is informed by ma-

terial content and, particularly, by democracy and human rights.118 Ac-

tually, it was this conception of the rule of law that emerged from World 

War II as a binding agent and common perspective among the founding 

Member States.119 Furthermore, for the newest EU Members States, it 

was one of the pillars of the constitutional and political transformation 

they undertook.120 According to this conception, the rule of law in the EU 

would be meaningless if separated from democracy and human rights.121 

A ‘thin’ or formal conception of the rule of law,122 by contrast, would in-

clude everything and exclude nothing. 123 On the one hand, it would be 

another name for modernity, or for societies ruled by the law, which is 

the most common situation in most states and, therefore, it would have 

no informative value. On the other hand, the best outcome would simply 

be an account of the rule by law, which is the situations of authoritarian 

regimes that the EU aims to fi ght.

deed, the EU Parliament titled the proposal ‘breach of the EU values’ instead of ‘breach of 

the Rule of Law’ as the Commission did in the case of Poland.

117  Dimitry Kochenov, Gráinne De Búrca and Andrew Williams (eds), Europe’s Justice Defi -

cit (Hart Publishing 2015); Peter L Lindseth, Power and Legitimacy: Reconciling Europe and 

the Nation State (OUP 2010); Brian Tamanaha, On the Rule of Law: History, Politics, Theory 

(CUP 2004); Tom Bingham, The Rule of Law (Penguin Books 2010); Maria Luisa Fernandez 

Esteban, The Rule of Law in the European Constitution (Kluwer Law International 1999); 

Joseph HH Weiler, The Constitution of Europe (CUP 1999).

118  Ronald Dworkin, Law’s Empire (Harvard University Press 1986) 15-20.

119  Joseph HH Weiler, ‘Epilogue: Living in a Glass House’ in Carlos Closa and Dimitry Ko-

chenov (eds), Reinforcing Rule of Law Oversight in the European Union (CUP 2016) 315-317.

120  Sadurski (n 19) 2.

121  And this ‘thick’ conceptualisation of the EU rule of law can still be true in its external 

relationship from both a descriptive point of view (since it is one of the chapters of nego-

tiations) and a normative one, since it has an appealing value that is different from what 

the Member States stand for once in the political community, differently from the applicant 

states. I owe this remark to Matteo Bonelli.

122  John Ralws, A Theory of Justice (Harvard University Press 1999) 206-213; Joseph Raz, 

The Authority of Law: Essays on Law and Morality (Clarendon Press 1979) 195; Lon L Full-

er, The Morality of Law (Yale University Press 1964) 33.

123  Juri Pribàn, ‘From “Which Rule of Law?” to “The Rule of Which Law?”: Post-Communist 

Experiences of European Legal Integration’ (2009) 1 Hague Journal on the Rule of Law 338.
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This theory, despite having considerable support, does not respect 

certain rule of law values and needs. Before entering into further detail, 

however, a misunderstanding should be cleared up. Sustaining the opin-

ion that the rule of law is separate from human rights and democracy 

does not mean that all these values have nothing in common, nor does it 

mean at all that the EU does not care about them. It simply means that 

the rule of law, human rights and democracy are separate items: close 

enough to be part of the same constellation, but still different stars.124 

Together, they compose a political constellation that represents the com-

mon features of the Member States and the EU itself to different degrees. 

Indeed, Article 2 TEU provides democracy, human rights and rule of law, 

meaning that they relate to each other but as separate and independent 

concepts.125 The fact that they share common features and coordinate 

action for the same purpose does not mean that they are the same thing, 

as much as, for the sake of constitutionalism, having checks and bal-

ances or free and democratic elections contributes to the same object but 

are not the same thing. Nothing is achieved and much is lost by simply 

listing the rule of law, human rights and democracy as though they have 

the same rationale: clarity in practice and effectiveness of the theory are 

achieved by recognising their diversity.126

Historical circumstances bear this out as well.127 The time for the 

conception of the rule of law that merges human rights and democracy 

together has passed within the EU project. A ‘thick’ conception of the 

rule of law may have had value in the time of division, when the EU was 

an appealing community of values for countries with an authoritarian 

past, fi rst Fascist and Nazi, then military leaderships, and lastly Com-

munist. Nowadays, the EU expresses a slightly different ideal. Particu-

larly, the statement of being a space of liberty and justice means that its 

community of values has two dimensions: a political-legal dimension, 

centred on human rights, to which even democracy should submit, and 

a legal-political dimension, built upon the rule of law, where consistency 

with the rule of law, without inquiry into the type of law, represents its 

fi rst and foremost condition. From among the two, the EU derives its 

appeal from the latter dimension rather than from the former. Indeed, 

124  Jeremy Waldron, The Rule of Law in Public Law (Cambridge Public Companion 2014) 11.

125  Werner Schroeder, ‘The European Union and the Rule of Law: State of Affairs and Ways 

of Strengthening’ in Schroeder (n 54) 32.

126  Raz (n 56) 11.

127  Also considering that, from a historical standpoint, it is diffi cult to sustain that many 

modern rule of law states, fatherlands of the concept, which did not have this or that 

human rights, were not a rule of law system: the rule of law has been strong and alive in 

non-democratic and in non-human rights societies. Joseph Raz, The Authority of Law: Es-

says on Law and Morality (Clarendon Press 1979) 211.
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its legitimacy springs neither from being a human rights actor, nor from 

being a continent-wide democracy: rather, it claims legitimacy because 

the Member States have freely voted to bind themselves to and follow a 

rule of law system, at the top of which lies EU law. Here, the principles of 

supremacy and direct effect are the foundational values of the EU rule of 

law system.128 Moreover, they are both immediately linked with a rule of 

law concept that is not mandatorily embedded with human rights or any 

other substantial content. 

As a last preliminary remark, it also seems important to stress that 

the fi ght for the rule of law should not be captured by inherent politici-

sation which characterises fi elds such as human rights and democracy: 

nothing is to be gained from this approach for the rule of law, the other 

values at stake, or the EU and its Member States. Democracy means un-

certainty − nobody can know or should know the outcome of an election 

in advance − while the rule of law means certainty for the sake of the 

legal stability and effectiveness of its command.129 Human rights instead 

require certainty in terms of substantial contents and structures more 

than the rule of law, which requires openness to changing lawmakers’ 

political will.130 On this account, in European integration, the rule of law 

was not included − and could not have been included − in the summa 

divisio which, in the early days of the EU, assigned the establishment of 

the common market to the European Union and the protection of human 

rights to the Council of Europe.131 Both of these were political tasks, as 

was the establishment of an EU constitutional structure, which were 

also parts of the process at the root of the EU enlargement. Rule of law 

is a different matter: one of maturity of the legal system, not of political 

bargaining. The EU is laboriously reaching this threshold. 

128  Dimitry Kochenov, ‘The EU and the Rule of Law: Naiveté or Grand Design?’ in András 

Jakab and Dimitry Kochenov (eds), The Enforcement of EU Law and Values. Ensuring Mem-

ber States’ Compliance (OUP 2017) 428; Francis Jacobs, The Sovereignty of Law: The Euro-

pean Way (CUP 2007) 40; Karen Alter, Establishing the Supremacy of European Law: The 

Making of an International Rule of Law in Europe (OUP 2003) 28.

129  Jan Werner Muller, ‘The EU as a Militant Democracy, or: Are There Limits to Constitu-

tional Mutations within EU Member States?’ (2014) Revista de Estudios Polí tico 157.

130  Most of the Art 2 TEU values, like dignity, freedom, equality between women and men, 

freedom and non-discrimination, can be held as more specifi c expressions of human rights 

and, not surprisingly, they all have equivalents in the EU Charter of Fundamental Rights: 

human dignity in Title I, freedom in Title II, equality between women and men in Title III, 

and so on; only two values, rule of law and democracy, cannot be directly operationalised 

as human rights. See Gabriel Toggenburg and Jonas Grimheden, ‘Managing the Rule of 

Law in a Heterogeneous Context: A Fundamental Rights Perspective on Ways Forward’ in 

Schroeder, Strengthening the Rule of Law in Europe (n 54) 227.

131  Gráinne De Búrca, ‘Beyond the Charter: How Enlargement has Enlarged the Human 

Rights Policy of the European Union’ (2004) 27 Fordham International Law Journal 683.
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However, there is a more substantial kind of criticism of an allegedly 

‘thick’ conception in the EU’s rule of law system. Firstly, if, from an his-

torical standpoint, the ‘thin’ rule of law conception could have facilitated 

totalitarian regime abuses,132 from a logical point of view, the ‘thick’ rule 

of law conception is super inclusive, giving no legal explanation of differ-

ent phenomena and adding no informative value. This ‘thick’ rule of law 

criticism of the ‘thin’ one is mostly of a political nature, and it has also 

an inevitable tendency of a reductio ad Hitlerum. Indeed, the legal theory 

view of the law as a moral project, according to which a law grossly vi-

olating the principle of justice is a lawless law, could be sustained even 

without resorting to the ‘thick’ rule of law conception.133 Injustice in the 

rule of law is not caused when the rule of law does not contain this or 

that human right, but when the law is framed utterly unjustly, with re-

gard to its requirements, here referring to a ‘thin’ or ‘procedural’ rule of 

law conception, and when the law is enforced unjustly, against the very 

sense of the law. 

Secondly, once we open up the possibility of fl eshing out the rule 

of law with substantial content, and not just formal and procedural re-

quirements, a competition among possible substantial values would sud-

denly take place. Should dignity or freedom be the main substantial 

component of the rule of law in the EU? Or perhaps the market economy 

and property rights or social justice, or any other values listed in the 

EU Charter? The result will be a general decline in the articulation and 

framing of the rule of law, as people − or, as it happens, Member States − 

will struggle to use the same term to express different ideals or different 

terms to express the same ideal.134

A third point in favour of a ‘thin’ conception of the rule of law in the 

EU relies on the fact that it alone provides fi delity to the law that the EU 

needs as a functioning mechanism of its rule of law system. A ‘thick’ 

conception of the rule of law will always be ideologically and politically 

compromised, and thereby precarious. Fidelity to a ‘thin’ rule of law, by 

contrast, is predicated on what the law is, and not just what it is used for 

(enforcing this or that right or policy), thus independent of any instru-

mental conception of the law. The rule of law has a peculiar dimension 

of allegiance that is expected to sustain itself, even when disagreement 

exists on the goal to be achieved.135 This is exactly the legal landscape 

132  Even though the identifi cation ‘thin’ rule of law - totalitarian regimes is recognised as 

fallacious. Waldron (n 95) 14.

133  Neil MacCormick, Rhetoric and the Rule of Law: A Theory of Legal Reasoning (OUP 2010).

134  Jeremy Waldron, ‘The Rule of Law and the Measure of Property’ (2011) The Hamlyn 

Lectures 27.

135  Lon L Fuller, ‘Positivism and Fidelity to Law: A Reply to Professor Hart’ (1958) 71 Har-

vard Law Review 630-632. 



90 Franco Peirone: The Rule of Law in the EU: Between Union and Unity

that has sustained the development of the EU and EU law. In the ‘thin’ 

conception of the rule of law, there is a source of autonomous respect 

inherent in legality, which sustains this fi delity as such, not depending 

on the substantive aim the law is pursuing. Accordingly, the formal law 

requirements provide the link between legality and fi delity.136 

Laws which satisfy those requirements have, for that reason, a claim 

to allegiance, independently of their substantive ends. As Dworkin high-

lights, we prove repugnance and we lose fi delity to the law by ‘checker-

board’ statutes, such as, for example, a statute making abortion illegal for 

women born in even years but not for those born in odd years, regardless 

of what we think about the substantial issue − abortion − at stake.137 We 

expect the law to be in compliance with law’s formal requirements, even 

if we may disagree about what it should provide. Herein lies the fi rst core 

principle of the rule of law: the law should have certain requirements to 

be such. These requirements may vary, but they all identify a series of ele-

ments that are held to be essential to the law: generality, publicity, consis-

tency, and so on.138 The EU Parliament’s alarm about the Berlusconi gov-

ernment’s irregularity was precisely founded on this conception that the 

law, to be such, must be general, irrespective of how debatable its content 

can be. Saving the prime minister from criminal prosecution or reducing 

the statute of limitations could be acceptable under the EU rule of law − 

there is a great variety in Member States’ legislation in this area: what is 

incompatible with the rule of law requirement of generality is the coinci-

dence between the lawmaker and the only possible benefi ciary of the law. 

However, having laws that respect certain requirements does not 

exhaust the rule of law values, even in its ‘thin’ version. It is possible to 

imagine a scenario where all the formal requirements of the rule of law 

are present, but still the law does not rule at all. Following the previous 

example, concerning a law that provides that abortion is illegal (or legal) 

for everyone, it would not be acceptable for the law itself to be disregard-

ed, in the law’s enforcement, by making abortion exclusively legal (or il-

legal) for a specifi c someone. Fidelity to the law relies on the fact that the 

law as such is the object of allegiance, irrespective of its content. Even if 

a departure from the law would actually help to achieve the goal of the 

law itself, the principle of the rule of law prevents this. In other words, 

the state’s demands for pursuing the goal will never be made differently 

from the provided legal background. The appeal to fi delity is not made 

136  Jeremy Waldron, ‘Why Law - Effi cacy, Freedom, or Fidelity?’ (1994) 13 Law and Philos-

ophy 275.

137  Ronald Dworkin, Law’s Empire (Harvard University Press 1986) 166.

138  Lon L Fuller, The Morality of Law (Yale University Press 1964) 33; Joseph Raz, The Au-

thority of Law: Essays on Law and Morality (Clarendon Press 1979) 210.
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on the grounds of any substantial content; it is made on the ground 

of bond reciprocity.139 There is reciprocity between rulers and the ruled 

with respect to the observance of rules:140 when the bond of reciprocity is 

broken, there is no reason why the law should be observed.141 

Thus, considering that the law should rule, the law should rule 

alone.142 In order for the law to rule, the law should apply to all actors in 

the legal order. A shared, diffuse, prevailing habit of obedience to the law 

by everyone is a central concern in this matter. This forms the second 

core principle of the rule of law: the law requires obedience not because 

it is the law (which would be tautology),143 but because this obedience 

to the law and the law itself are parts of the rule of law system.144 This 

principle is clearly described in the eighth requirement of Fuller’s list 

regarding the congruence between rule and offi cial action,145 or in Rawls’ 

deontological requirement to take the law seriously.146 Whether or not it 

is declared in national constitutions or EU Treaties, the law always pre-

supposes obedience, 147 and consequently so does EU law. 

This characterises the EU rule of law system in all its relations of 

governance: between the EU and its citizens, between Member States 

and their citizens, and between the EU and its Member States.148 Actu-

ally, the CJEU lists some principles in its case law, which can lead back 

139  Waldron (n 134) 280.

140  David Haljan, ‘Is the Rule of Law a Limit on Popular Sovereignty’ in Erik Claes (ed), 

Facing the Limits of the Law (Spenger 2009) 278.

141  This principle applies to the whole package of formal requirements of the law: ad perso-

nam, unintelligible, retroactive, unstable laws have few grounds on which to stimulate citi-

zens’ loyalty in terms of a duty to obey the rules. Still, it is possible to enact such laws and 

pretend obedience to the claim for allegiance passed through parameters that are universal 

in abstracto and applicable to anyone who meets certain conditions in concreto. Deviations 

from the formal requirements are sometimes needed: the rule of law can bear them and 

inspire allegiance as long as the law’s enforcement is not the result of the present concrete 

situation, but the consequence of the abstract meaning of the law, as required by the 

congruity principle. Interestingly, Fuller describes this principle as the most ‘procedural’, 

meaning its importance in the law’s enforcement: formal-procedural requirements work in 

close synergy, as a law may be formally good, yet abused and/or rendered useless at the 

enforcement level.

142  Martin Krygier, ‘Rule of Law’ in Michel Rosenfeld and Andràs Sajo (eds), The Oxford 

Handbook of Comparative Constitutional Law (OUP 2012) 212; Franz Merli, ‘Principle of 

Legality and the Hierarchy of Norms’ in Schroeder (n 54) 38.

143  Jeremy Waldron, ‘Legislation and the Rule of Law’ (2007) 1(1) Legisprudence 97.

144  Kalypso Nicolaidis and Rachel Kleinfi eld, ‘Rethinking Europe’s Rule of Law and Enlarge-

ment Agenda’, Sigma Paper 49, 8.

145  Lon L Fuller, The Morality of Law (Yale University Press 1965) 39-40. 

146   John Rawls, A Theory of Justice, (OUP 1996) 206-213.
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to these two rule of law requirements. The principle of legal certainty 

requires that rules of law be clear and precise and predictable in their 

effect, so that interested parties can ascertain their position in situa-

tions and legal relationships governed by EU law.149 The principle of legal 

certainty goes hand in hand with that of the legitimate expectations 

for which the laws have to be clear, predictable and prospective. In this 

regard, the CJEU recognises the prohibition of retroactivity, but limited 

to the criminal law area (otherwise applying the legislation in force).150 

The CJEU recognises that the rule of law is twofold, or that the same 

principle has two implications: the presence of the rule of law on the one 

hand means that any public intervention must have a legal basis and 

be justifi ed on the grounds laid down in the law, and that, on the other 

hand, its action is effective.151 

In other words, the ruling should be lawful and the law should rule, 

as also recently clearly expressed with regard to the Hungary case.152 In 

addition, the EU legal system as a rule of law system  includes the right 

to challenge the validity of regulations by legal action. That principle also 

imposes upon all persons subject to EU law the obligation to acknowledge 

that regulations are fully effective as long as they have not been declared 

invalid by a competent court.153 Its binding nature is a particular requisite 

of the law and its proper enforcement.154 The CJEU has recently reiterated 

that the effective application of EU law is an essential component of the 

rule of law principle as envisaged in Article 2 TEU155 and that adherence 

to legality must be properly ensured.156 The CJEU clearly affi rms that the 

law, whatever its content, must be effective, or that the law must rule. 

The inclusion of fundamental rights in the (last!) requirement of 

the Commission Rule of Law Framework could sound as a reference to 

a ‘thick’ conception of the rule of law.157 However, defi ning the fi rst and 

the foremost principle of the rule of law (legality) as including ‘a trans-

parent, accountable, democratic, and pluralistic process for enacting the 

law’, clearly refers to a ‘thin’ conception of the rule of law, and a ‘proce-

dural’ conception, where the requirements of impartial courts and ef-

149  Case C-147/13 Spain v Council of the European Union ECLI:EU:C:2015:299, para 79.

150  Case C- 212/80 Amministrazione delle Finanze dello Stato v Salumi ECLI:EU:C:1981:270, 

para 9.

151  Case C-46/87 Hoechst AG v Commission ECLI:EU:C:1989:337, para 33.

152  Case C-286/12 Commission v Hungary ECLI:EU:C:2012:687, para 68.

153  Case C-101/78 Granaria BV v Hoofdproduktschap ECLI:EU:C:1979:38, para 5.

154  Case C-167/73 Commission v France ECLI:EU:C:1974:35, para 35.

155  Case C-441/17 Commission v Poland ECLI:EU:C:2018:255, para 102.

156  Case C-496/99 Commission v CAS Succhi di Frutta ECLI:EU:C:2004:236, para 63.

157  Commission (n 51) para 2.
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fective judicial review serve to guarantee the enforcement of whatever 

is expressed by the law. The same Commission states that the precise 

content of the principles and standards stemming from the rule of law 

might vary at national level, depending on each Member State’s consti-

tutional system.158 While the precise content of these requirements may 

vary from country to country, these requirements are common in respect 

of the Member States’ constitutional system, which is safeguarded as an 

EU value, and found the rule of law of the EU institutions and Member 

States truly forming an EU conception of the rule of law.

With reference to the rule of law crises examined, it appears clear that 

the EU approach to the rule of law leans towards this direction of a ‘thin’ 

rule of law conception, also in respect of this issue. In the EU, the rule of 

law is considered compromised when national actors no longer respect the 

sovereignty of the law. The cases of Italy, Romania and Poland are self-ex-

planatory. ‘The law rules exclusively’ principle means that all actors must 

obey the law, and that the only way to challenge it consists in changing it, 

rather than disregarding it, as required by the congruence principle of the 

rule of law.159 The EU rule of law does not ask for national law to bear some 

specifi c content − the rule of the good law160 − but rather expects formal 

requirements for rulings, and for the rulings to be respected.161 Therefore, 

it seems that the EU rule of law encompasses both the aforementioned 

core principles: the law should be obeyed, and the law should be such that 

it can be obeyed. Both could, however, be brought back under the same 

umbrella term: the rule of law. Here, the term ‘rule’ should be considered 

in the same way that Kant addresses the term ‘reason’. The ‘rule’ is both 

the rule that defi nes, shapes and characterises the law and the explana-

tion, exploitation, and enforcement of the same law. The law rules because 

it is ruled by these standards, and these standards exist because they are 

inherent in the concept of law ruling. Actually, going back to Aristotle’s 

conceptualisation, the rule of law ideal is expressed in the terms of nomon 

archein,162 meaning the sovereignty of the law, which encompasses both 

the ideals of law being sovereign and effective, and that the ‘sovereign 

must be lawful and not manned’.163 

However, allegiance to a ‘thin’ rule of law ideal does not mean to 

accede to an entirely positivist concept of the law. The rule of law is not 

158  ibid, para 4.

159  Cass R Sunstein and Adrian Vermule, ‘The Morality of Administrative Law’ (2018) 131 

Harvard Law Review 1958.

160  Joseph Raz, The Authority of Law: Essays on Law and Morality (Clarendon Press 1979) 227.

161  Wojciech Sadurski, ‘The Other Anniversary’ (2017) 13(3) European Constitutional Law 

Review 424.

162  Aristotle, Politics, Book III (H Rackham, tr 1932) 1287a.

163  Waldron (n 95) 7.
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mere legality or obedience to the current law, it includes the possibility 

to lawfully challenge the law. This makes up the third core principle of 

the rule of law: there are requirements for framing, requirements for 

enforcing, and requirements for judging the law itself. There should be 

procedural requirements for which courts, operating according to stan-

dards of due process, will offer an impartial forum where the law can be 

judged according to legal parameters. This holds true for any legal sys-

tem, but it is even truer for the EU, as it is a multi-level system: the EU 

rule of law needs to have national courts which apply the EU law auton-

omously, even when confl icting with national law; at the same time, the 

EU rule of law needs the CJEU to judge both EU law and national law; 

last, the constitutional courts in the EU Member States are needed for 

challenging the EU law itself.164 For this reason, the downgrading of the 

independence and effectiveness of the judiciary in Hungary and Poland 

represents a serious problem for the whole EU on account of depriving 

their citizens of a rule of law forum. Ultimately, the CJEU is fi rm in stat-

ing that every person has the right to a fair hearing in an independent 

tribunal, as provided by the EU Charter.165 The very existence of effective 

judicial review is especially of the essence for the rule of law.166 In more 

detail, the CJEU holds that the operation of the rule of law requires a 

clear organisational and functional separation of the executive from the 

judiciary.167 The guarantee of independence, which is inherent in the task 

of adjudication, is expressly required at the level of the Member States.168 

A system of justice that does not provide these kinds of guarantees could 

not be said to be consistent with the concept of a rule of law state in the 

EU.169 This procedural conception of the rule of law is reinforced by the 

statement that separation of powers characterises the rule of law, and 

that the judiciary has its own autonomy.170 In the recent case Associação 

164  Case C-294/83 Les Verts ECLI:EU:C:1986:166, para 23.

165  Case C-174/98 Netherlands v Commission ECLI:EU:C:2000:1, para 14.

166  Case C-64/16 Associação Sindical dos Juízes Portugueses v Tribunal de Contas 

ECLI:EU:C:2018:117, para 36.

167  Case C-477/16 Ruslanas Kovalkovas ECLI:EU:C:2016:861, para 36.

168  Associação Sindical dos Juízes Portugueses (n 162) para 42.

169  Case C-216/18 PPU Minister for Justice and Equality ECLI:EU:C:2018:586, para 22.
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concerned exercises its judicial functions wholly autonomously, without being subject to 

any hierarchical constraint or subordinated to any other body and without taking orders or 

instructions from any source whatsoever. In this way, it is protected against external inter-

ventions or pressure liable to impair the independent judgment of its members and to infl u-

ence their decisions. With regard to the independence of the judiciary, thus, the concept of 

the rule of law is at risk with regard to the judiciary when the legislative measure adopted 

affects the judiciary alone and there are not superior interests at stake. See Associação 

Sindical dos Juízes Portugueses (n 162) paras 44-50.



95CYELP 15 [2019] 57-98

Sindical, the CJEU clearly stated that Article 19 TEU − the affi rmation 

of the rule of law through CJEU adjudication tasks − allows it to assess 

whether Member State judicial systems meet the standards of judicial in-

dependence in the EU, a standard not built of content provisions (eg ad-

versarial or inquisitorial trial, jury or professional judge) but rather on a 

formal and procedural rule of law conception. In the EU context, Member 

States can adopt different legislative choices, also regarding important 

areas such as the judiciary, although not to the extent of disregarding 

the rule of law.

Conclusions: between unity and union

Conclusively, there is a guardian, or watchdog as many say, of the 

rule of law in Europe, which is the EU.171 This guardian acts when the 

rule of law is compromised, when the law does not rule and when its rule 

is unlawful, according to a ‘thin’ or procedural rule of law defi nition.172 

It is thus appropriate to speak of THE rule of law in the EU and its 

Member States, since one rule of law is ruling them all. This rule of law 

is twofold: it is both a principle of unity, leading to a Unity of legislations, 

under the name of the rule of EU law, and a principle of union, leading 

instead towards a union of legislation, under the name of the EU rule of 

law.173 With regard to the areas covered by EU legislation, it is appropriate 

to invoke the rules of the EU law, as a principle of unity that does not tol-

erate deviations from what it prescribes, and sanctions them when they 

occur. Instead, it is a principle of union when we observe them from the 

perspective of the EU rule of law, whose aim is to ensure rule of law condi-

tions all across the EU, no matter the type, scope or object of the law that 

is ruling. It is by relying on this profi le of union that the EU may intervene 

also in areas where there is no unity, due to the absence of EU legislation. 

Indeed, even in areas where the EU has no competence, national rules 

must be exercised consistently with the principles governing the EU.174 

Here, the aim of the EU is not to harmonise the rule of law, but to have the 

law, the national one too, enforced, even against its own Member States. 

171  The role of the guardian in the EU is particularly entrusted to the Commission, which 

has the control of both the major mechanism for detecting and sanctioning rule of law vio-

lations, namely Art 7 TEU and Art 258 TFUE. However, with respect to both mechanisms, 

the Commission works as an introductory body: it is not up to the Commission to establish 

a violation of EU principles or of its provisions; in one case, the Council and the European 

Council, with the consent of the European Parliament, and in the other case the CJEU, 

affi rms the existence of the risk or of the breach, and may defi ne the penalties. 
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Through Article 7 TEU, there is an EU law conferred competence and 

a relative tool for protecting this aspect of the rule of law principle pro-

claimed in Article 2 TEU: this is because ‘The scope of Article 7 is not 

confi ned to areas covered by Union law […]. Article 7 is horizontal and 

general in scope’. 175 It would indeed be paradoxical to confi ne the EU’s 

possibilities of action to the areas covered by EU law only, asking it to ig-

nore serious breaches in areas of national jurisdiction.176 Additionally, Ar-

ticle 7 TEU does not focus on what is breached, but the manner in which 

it is breached and how it occurs: all deviations from law-making and its 

enforcement are relevant to the extent that they represent a serious risk of 

a breach or a breach in itself, concerning which the Commission refers to 

the ‘purpose’ and the ‘result’ of the breach. If a Member State breaches the 

fundamental values in a manner suffi ciently serious to be covered by Arti-

cle 7 TEU, this is likely to undermine the foundations of the EU, whatever 

the fi eld in which the breach occurs.177 Article 7 TEU thus confers a power 

to the EU over matters that relate to a Member State’s activity outside the 

scope of EU law. It is an emblematic representation of Union being more 

than the mere Unity of legislations. It cannot be said more clearly: the EU 

rule of law encompasses more than the rules of EU law.178 The EU rule of 

law is thus fundamental to the EU, more than the rules of EU law, which 

are not unchallengeable and unchallenged per se: national constitutional 

courts give several indications in this direction. However, they do so in 

regard to the rules of EU law, not towards the EU rule of law. The EU rule 

of law instead encompasses the whole of the EU space and project: it un-

derlies and informs the purpose, function and character of the EU.179 This 

is why the CJEU stresses the importance of the rule of law as a defi ning 

element of the EU’s constitutional framework.180 

The consequence of the identifi cation of the EU rule of law as the core 

of the EU enterprise is its impact on the pluralist concept of the EU frame-

work, according to the fact that the EU ought to be legally pluralist because 

it is socially pluralist. According to the pluralist understanding, there is no 

uniformity in the EU: foundational values are shared, but are expressed 

differently across the EU. Pluralism commands this composition, allow-

ing each entity of a pluralist identity to achieve its own balance between 

crucial values in many areas, for example constricting or expanding the 

media space, keeping the judiciary and the executive apart or joining them 
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together, enacting or dismantling a judicial review, and so on. This is un-

doubtedly true, but these same areas have to be framed and enforced in 

the same way, that is, through the rule of law. Thus, in many areas, inter-

nal boundaries may arise within the EU: but, by judging on these bound-

aries, the EU rule of law encompasses them. National laws are not limits 

to the EU rule of law, but are simply internal boundaries in the space of 

the EU rule of law.181 They must be respected, but they are not out of reach 

of the EU rule of law: only a system where the laws respect certain pa-

rameters (the formal requirement), enforce the commands (the obedience 

requirement), and where they may be challenged (the procedural require-

ment) may set these internal boundaries, and only Member States’ legal 

systems which comply with these parameters fall within the EU rule of law 

boundaries. Paraphrasing Von Bogdandy, when it comes to the rule of law, 

the EU legal space turns into an EU legal order.182 The rule of law in the EU 

context is fundamental since its presence does not allow a state to comply 

with its rules of law and at the same time disregard the rule of law. When 

this happens, being the rule of law common to the state and the EU, the EU 

is authorised to act in defence of that supranational community that is the 

EU rule of law, which allows a redefi nition of the content of the community 

which stands to the extent its limits are recognized.183 

Having Article 2 TEU and Article 7 TEU is something like a consti-

tutional control by the EU, grounded on neither constitutional provisions 

nor substantive law − which is up to national constitutional courts or the 

ECtHR − but on the concept of the rule of law itself. Therefore, the duty 

of the EU to respect the national identity inherent in a Member State’s 

political and constitutional structure is not a limit to the invocation of 

Article 7 TEU for dealing with threats to Article 2 TEU values: the rule of 

law is said to be ‘common to the Member States’ and, as such, does not 

belong to the scope of features covered by separate ‘national identities’. 

Member States’ constitutional identity has thus a meaning insofar as it 

complies with Article 2 and 7 TEU, the common values clause and the 

homogeneity clause, respectively. 184 

The EU promise is an open space where the law can be articulated 

and redefi ned in the course of debate, with the general and uncompro-

mised guarantee that this law complies with certain parameters and, on 
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that basis and on that basis alone, it rules. Here, there is a legitimate 

source of appealing to the EU, particularly for its constitutionalisation 

process. Indeed, two classic authors − Dicey and Montesquieu − agreed 

that one precondition for the construction of federal entities is the political 

homogeneity of the Member States.185 More than this, they though that 

the Member States composing the federation must have the same politi-

cal form of government. If a Member State became an autocracy, it would 

endanger the whole federation. This threat to the political homogeneity of 

the federation explains why most federations acknowledge the right of an 

intervention in the case of a change of regime within a Member State.186 

Here, the intervention against Poland and Hungary, and against any 

other Member States threatening the EU political homogeneity, which in 

the EU is to be a rule of law Member State, is part of the EU constitution-

alisation process towards a more structured federal entity. But the fed-

eralist authors envisaged another, subjective, condition for the building 

of a federal entity: the existence of a very peculiar sentiment among the 

peoples of the countries that they are supposed to bring together. They 

must desire Union, and they must not desire Unity. Unlike the Nation 

State, a Union of States desires and even fosters diversity and pluralism. 

Member States are not destined to become another self in the Eu-

ropean Union: Member States integrated in the EU may exhibit different 

legislative choices in many areas, as long as they comply with EU law 

where there is one, and provided they stay obedient to the Union princi-

ples where there is none. The EU as a political Union, where it is possible 

to democratically complain about, and fi ght for, the enactment or repeal 

of this or that piece of EU legislation, but where the rule of law is not 

questioned, would be a remarkable achievement.187
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MIGRATION AND THE RULE OF (HUMAN RIGHTS) LAW: 
TWO ‘CRISES’ LOOKING IN THE SAME MIRROR

Francesco Luigi Gatta *

Abstract: This article will attempt to demonstrate the interrelationship 

between two ‘crises’ that the European Union is facing: the so-called 

‘migration’ or ‘refugee crisis’ and the crisis of the principle of the rule 

of law. In particular, the two crises fi nd their point of connection in 

the responses to migratory fl ows put in place by the EU and some of 

its Member States. The increasing migratory pressure on European 

external borders has induced some governments to adopt a restrictive 

and security-driven approach, carried out, on the one hand, by rein-

forcing border controls and surveillance, and, on the other, by seeking 

the cooperation of non-EU countries in order to curb migratory fl ows, 

contain departures, and tackle the movements of migrants towards 

Europe. These ‘securitisation’ and ‘externalisation’ strategies are in 

contrast with the principle of the rule of law under two perspectives: 

on the one hand, they violate some of its essential components, such 

as transparency, legal and procedural certainty, democratic partici-

pation, and control; on the other, they breach the same principle in-

sofar as they lead to severe human rights violations. As for the fi rst 

aspect, migration and border control policies have been put in place 

by frontline States through a growing proliferation of atypical, infor-

mal, and non-transparent measures of migration governance, which, 

sounding ‘legal’ without actually being so, allow legislative, proce-

dural and democratic frames to be avoided. Examples in this sense 

may be identifi ed in the so-called EU-Turkey Statement or in the infor-

mal, over-simplifi ed cooperation arrangements concluded by some EU 

frontline Member States with African countries, as in the case of Italy 

and Niger. As for the second aspect, the impact on the rule of (human 

rights) law of the response of some EU Member States to the migration 

crisis may be measured through the case law of the European Court 

of Human Rights and, more specifi cally, by considering the decisions 

concerning the most severe violations of migrants’ rights, including 

those of the prohibitions of refoulement and of collective expulsion, as 

well as cases of illegal detention and deprivation of liberty.

Keywords: rule of law, refugee crisis, refoulement, collective expul-

sion, detention, European Court of Human Rights, European Union
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1 Introduction: the migration crisis as a ‘mirror’ of the crisis of 
the rule of law

In recent years, the European Union (EU) and its Member States 

have been confronted with increasing migratory pressure. From 2011 

onwards, migratory fl ows towards Europe have been intensifying, fuelled 

especially by particular international events and circumstances such as 

the so-called ‘Arab Spring’ and the outbreak of the war in Syria. The ‘ref-

ugee crisis’ then reached its peak in 2015, when an estimated one million 

migrants irregularly entered the territory of the EU across the Mediter-

ranean.1 Migration, therefore, has become a common and long-lasting 

challenge in the EU, gaining prominence and representing, since then, 

one of the main concerns for European policymakers and a top priority 

on the EU’s political agenda.2 

In parallel, another ‘crisis’ has gradually emerged in the EU: that of 

the principle of the rule of law, one of the founding values of the Europe-

an integration experience and a cornerstone of its modern democracies. 

From 2010 onwards, there has been an escalating number of episodes 

where observance of this principle has started to deteriorate in some EU 

Member States, given the increasing sequence of controversial measures 

and practices put in place by some national governments in different 

areas. 

This phenomenon of ‘rule of law backsliding’ is observable in the EU 

with regard to a variety of contexts, as the rule of law in itself represents 

a multifaceted concept, entailing various guarantees and precepts.3 In 

1  For detailed data and statistics on migratory fl ows and irregular arrivals in the EU during 

2015, see Frontex, ‘Annual Risk Analysis for 2016’ Frontex 2499/2016 (2016). For an anal-

ysis of the reasons and the features of the European migration crisis, see Jean-Yves Carlier 

and François Crépeau, ‘De la “Crise” Migratoire Européenne au Pacte Mondial sur les Mi-

grations: Exemple d’un Mouvement sans Droit?’ [2017] 1 Annuaire Français de Droit Inter-

national 461; Idil Atak and François Crépeau, ‘Managing Migration at the External Borders 

of the European Union: Meeting the Human Rights Challenges’ [2014] 5 Journal Européen 

des Droits de l’Homme − European Journal of Human Rights (JEDH) 601; Marc Bossuyt, 

‘The European Union Confronted with an Asylum Crisis in the Mediterranean: Refl ections 

on Refugees and Human Rights Issues’ [2015] 5 Journal Européen des Droits de l’Homme 

− European Journal of Human Rights (JEDH) 598.

2  As confi rmed by the fi ndings of the Eurobarometer of December 2018, according to which 

40% of European citizens consider migration as the main challenge to be addressed by the 

EU, followed by other issues such as terrorism (20%) and the economic situation (18%). See 

Commission, ‘Autumn 2018 Standard Eurobarometer: Positive Image of the EU Prevails 

ahead of the European Elections’ (Press Release) IP/18/6896.

3  According to the United Nations, ‘the rule of law is a principle of governance in which 

all persons, institutions and entities, public and private, including the State itself, are ac-

countable to laws that are publicly promulgated, equally enforced and independently adju-

dicated, and which are consistent with international human rights norms and standards. It 

requires measures to ensure adherence to the principles of supremacy of the law, equality 

before the law, accountability to the law, fairness in the application of the law, separation 
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particular, the backsliding has been clearly recognisable in Hungary 

and Poland, especially with regard to issues such as the functioning of 

the constitutional and electoral system, institutional balance and the in-

dependence of the judiciary;4 or in Romania and Bulgaria, with a grow-

ing number of signifi cant questions concerning corruption and confl icts 

of interest.5

Additional issues entailing the deterioration of the rule of law have 

also manifested themselves with regard to freedom of association and 

expression. The Council of Europe (CoE), in particular, has been report-

ing an increasing number of threats to academic and journalistic free-

dom of expression with regard, for example, to Malta and Italy, or, with-

in a wider European context, Turkey and Russia.6 Further rule of law 

issues have targeted the rights of persons belonging to minorities and 

protection against discrimination.

These episodes have increasingly attracted attention to the attacks 

on and threats to the principle of the rule of law in Europe and have 

raised the question of how to effectively ensure its respect, revealing the 

EU’s defi ciencies in the capacity to do so. The ‘crisis of the rule of law’ 

of powers, participation in decision-making, legal certainty, avoidance of arbitrariness, and 

procedural and legal transparency’. See United Nations, United Nations and the Rule of Law 

<www.un.org/ruleofl aw/what-is-the-rule-of-law/> accessed 27 October 2019.

4  On the rule of law backsliding in Hungary, see, among others, Nóra Chronowski and 

Márton Varju, ‘Two Eras of Hungarian Constitutionalism: From the Rule of Law to Rule 

by Law’ (2016) 8(2) Hague Journal on the Rule of Law; Gá bor Halmai, ‘The Coup Against 

Constitutional Democracy. The Case of Hungary’ in Mark A Graber, Sanford Levinson and 

Mark Tushnet (eds), Constitutional Democracy in Crisis? (OUP 2018); Gá bor Halmai, ‘The 

Rise and Fall of Constitutionalism in Hungary’ in Paul Blokker (ed), Constitutional Acceler-

ation within the European Union and Beyond (Routledge 2018); for a general introduction, 

see András László Pap, Democratic Decline in Hungary (Routledge 2017). As for Poland, see, 

among others, Laurent Pech and Patryk Wachowiec, ‘1095 Days Later: From Bad to Worse 

Regarding the Rule of Law in Poland (Part I)’ (Verfassungsblog, 13 January 2019) <https://

verfassungsblog.de/1095-days-later-from-bad-to-worse-regarding-the-rule-of-law-in-po-

land-part-i/> accessed 1 November 2019; Laurent Pech and Patryk Wachowiec, ‘1095 Days 

Later: From Bad to Worse Regarding the Rule of Law in Poland (Part II)’ (Verfassungsblog,  

17 January 2019 <https://verfassungsblog.de/1095-days-later-from-bad-to-worse-regard-

ing-the-rule-of-law-in-poland-part-ii/> accessed 1 November 2019.

5  On the rule of law backsliding in Bulgaria and Romania, see Sabina Pavlovska-Hilaiel, 

‘The EU’s Losing Battle Against Corruption in Bulgaria’ (2015) 7(2) Hague Journal on the 

Rule of Law 199; Elena-Simina Tănăsescu, ‘Romania: Another Brick in the Wall Fencing 

the Fight against Corruption’ (Verfassungsblog, 19 March 2019) <https://verfassungsblog.

de/romania-another-brick-in-the-wall-fencing-the-fi ght-against-corruption/> accessed 28 

October 2019; Laurent Pech, ‘How to Address Rule of Law Backsliding in Romania’ (Ver-

fassungsblog, 29 May 2019) <https://verfassungsblog.de/how-to-adress-rule-of-law-back-

sliding-in-romania/> accessed 28 October 2019.

6  Council of Europe, ‘Democracy at Risk: Threats and Attacks Against Media Freedom in 

Europe’ (2019) Annual Report 2019 by the Partner Organisations to the Council of Europe 

Platform to Promote Protection of Journalism and Safety of Journalists.
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has consequently fuelled the debate on how to improve and guarantee re-

spect of this principle, which, as the European Commission has recently 

admitted, ‘is not properly protected in all Member States’.7  

In addition to the exemplifying above-mentioned issues, the deteri-

oration of the rule of law in the EU has also been especially seen in the 

migration domain and, specifi cally, in the responses to the migratory 

fl ows put in place by the EU and some of its Member States. Such re-

sponses, indeed, appear to be in contrast with the principle of the rule 

of law from two points of view: fi rst, in terms of conformity with the legal 

and procedural requirements established under either EU or national 

law, and, second, in terms of respect of fundamental human rights, as 

protected by international and EU legal instruments.

The migration crisis has somehow acted as a ‘catalyst’ for the crisis 

of the rule of law, as it has prompted the EU institutions and the govern-

ments of frontline Member States to react and take actions which have 

often been characterised by controversial features, raising problems in 

terms of compliance with the principle of the rule of law and some of its 

essential components. These include, in particular, elements such as re-

spect of legal and procedural requirements, transparency, accountability 

to the law, democratic control and participation in the decision-making 

process, legal certainty, avoidance of arbitrariness. 

Confronted with intense migratory pressure, some frontline Mem-

ber States, needing quick responses to the situation of emergency, but 

at the same time being unable or unwilling to wait − also for electoral 

reasons − for EU-wide solutions, have reacted by resorting to informal 

and atypical measures, adopted in a rather obscure manner and outside 

the traditional EU or national legal and procedural framework. By way of 

example, one might consider, emblematically, the EU-Turkey Statement, 

discussed below, and the cooperation arrangements concluded by front-

line Member States, like Italy and Spain, with third countries deemed 

as strategic for managing migratory fl ows. Such measures, which have 

produced a tangible impact on the fl ows in terms of numbers, are nev-

ertheless in contrast with the rule of law, insofar as they have been ne-

gotiated and adopted in a non-transparent way, circumventing legal and 

procedural guarantees, and without involving the control of parliaments, 

whether national or that of the EU. Their implementation is equally prob-

7  Commission, ‘Further Strengthening the Rule of Law within the Union’ COM(2019) 163 

fi nal 2. An analysis of the EU’s existing rule of law toolbox of measures to address the rule 

of law backsliding is provided in Laurent Pech and Dimitry Kochenov, ‘Strengthening the 

Rule of Law within the European Union: Diagnoses, Recommendations, and What to Avoid’ 

(Reconnect Policy Brief, June 2019). 
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lematic, especially in terms of accountability for potential violation of 

migrants’ fundamental rights.8

Indeed, besides this approach towards informalisation, which has 

become alarmingly common in the decision-making process of the last 

few years on asylum and migration matters, the migration crisis has 

propelled another element of contrast with the rule of law, that is, the 

proliferation in some Member States of practices and strategies which 

have led to manifest violations of their human rights obligations towards 

migrants as well as towards persons in need of international protection. 

Such violations appear particularly serious, as they are in breach of the 

fundamental rights of the individual, such as those to life and safety, 

personal liberty, protection against torture and inhuman and degrad-

ing treatment. The breach of these human rights obligations, which are 

often of an absolute character, appear as particularly signifi cant symp-

toms of the deterioration of the principle of the rule of law, understood in 

terms of respect of human rights obligations.

Against this background, the purpose of this contribution is to show 

how the crisis of the rule of law is linked with that of migration, as the 

latter has acted as a facilitator of the deterioration of some fundamental 

components of the wider principle of the rule of law. In particular, the 

migration crisis has led to a breach of the rule of law understood, on the 

one hand, in terms of legal and procedural certainty, and, on the other, 

as the rule of (human rights) law. 

While the fi rst aspect of the crisis of the rule of law in the migration 

domain is addressed by considering some examples of informal, prob-

lematic measures adopted by the EU and some of its Member States in 

order to better manage migratory movements, whether towards the EU 

or internally, the crisis of the rule of (human rights) law is ‘measured’ 

and assessed by taking into account the case law of the European Court 

of Human Rights (ECtHR) relating to some of the most evident violations 

of migrants’ rights, such as the prohibition of refoulement and torture 

and inhuman and degrading treatment, the prohibition of the collective 

expulsion of aliens and illegal detention and other unlawful forms of 

deprivation of liberty. 

8  On the issues of compliance with the rule of law and human rights obligations of the co-

operation agreements concluded between EU Member States and third countries, see Ser-

gio Carrera and Roberto Cortinovis, ‘Search and Rescue, Disembarkation and Relocation 

Arrangements in the Mediterranean: Sailing Away from Responsibility? (2019) CEPS Paper 

No 2019-10 June 2019-11-02 <www.ceps.eu/wp-content/uploads/2019/06/LSE2019-

10_ReSoma_Sailing-Away-from-Responsibility.pdf> accessed 28 October 2019.
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2 Migration crisis, governance of informal migration and the rule 
of law 

The connection and the interrelation between the two ‘crises’ − the 

migration crisis and the crisis of the rule of law − are to be contextu-

alised in the framework of the responses put in place in recent years 

in order to face the migratory fl ows in Europe. These responses collide 

with the principle of the rule of law insofar as they circumvent some of 

its essential, inherent elements such as legal certainty, transparency, 

accountability, democratic control and participation.

The reaction to the ‘refugee crisis’ in Europe has mainly taken the 

shape of a robust operational and restrictive approach to fl ows, prior-

itising sectors considered as crucial in order to tackle the migratory 

pressure, namely border management and control, internal security 

and surveillance activities, and the fi ght against irregular migration. 

Actions undertaken in these frameworks appear to be characterised by 

two key-aspects that properly describe and summarise the strategy ad-

opted by the EU and some of its Member States in order to deal with the 

migration crisis: ‘securitisation’ and ‘externalisation’.  

As for the fi rst, the reinforcement of border controls and surveillance 

has been the main focus of the EU, as well as of many Member States, 

which have allocated considerable fi nancial and political resources to 

the securitisation of borders so as to ensure an increased level of securi-

ty. To use the European Commission’s own words, the EU’s response to 

the refugee crisis so far has aimed, basically, at three main objectives: 

‘security at our borders, better management and control within our bor-

ders and stability beyond our borders’.9 

At the EU level, in particular, the security-driven approach and the 

securitisation process of European external borders are well-exemplifi ed 

by the creation in 2016 of the European Border and Coast Guard (EBCG), 

which was established and put into operation in less than one year.10 Sig-

9  Frans Timmermans, ‘Opening Remarks of First Vice-President of the European Commis-

sion on the Occasion of the Press Conference on the Way Forward for EU Migration Policy’ 

(Speech, Brussels, 7 December 2017) emphasis added, available at https://ec.europa.eu/

commission/presscorner/detail/cs/speech_17_5166 accessed 25 November 2019.

10  The Commission proposal for a new border agency was presented in December 2015 

with the so-called ‘border package’ [Regulation on the European Border and Coast Guard 

COM(2015)671 fi nal]; only 9 months later, on 14 September 2016, the regulation establishing 

the European Border and Coast Guard Agency was approved by the Council and the Euro-

pean Parliament [Regulation (EU) 2016/1624] and, on 6 October 2016, the new agency was 

offi cially launched and put into operation. On this subject see, among others, Sergio Carrera 

and Leonard Den Hertog, ‘A European Border and Coast Guard: What’s in a Name?’ (2016) 

CEPS Paper, No 88, March 2016; Sergio Carrera and others, ‘The European Border and Coast 

Guard, Addressing Migration and Asylum Challenges in the Mediterranean?’ (2017) CEPS 

Task Force Report, 2017; Herbert Rosenfeldt, ‘Establishing the European Border and Coast 
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nifi cantly, while other migration-related reforms have either taken consid-

erable time to be adopted, or, on the contrary, following complex and long 

negotiations, have remained stuck,11 the transformation of Frontex into 

a new agency has been rapidly and positively carried out, the EBCG now 

operating with signifi cantly increased resources and capacities. 

The process of reinforcement of the EBCG has been further devel-

oped, as the European Commission, in September 2018, put forward a 

proposal for further strengthening the agency, aiming at obtaining a 

stronger and more effective system of borders control and management.12 

The proposed reform was quickly and positively adopted, the new EBCG 

being now able to operate counting on increased capacities and resourc-

es.13 This trend towards greater security and enhanced border control 

has been confi rmed also by the new Commission, as President Von der 

Leyen announced the intent to further develop and reinforce the agency, 

affi rming that ‘we need strong external borders. A centrepiece in this 

ambition is a reinforced European Border and Coast Guard Agency’.14 

Enhanced security at the external borders is pursued also by way of 

cooperation with targeted neighbouring non-EU countries, as showed, 

for example, by the fi rst ever joint operation outside the EU, launched by 

the EBCG in May 2019 on the basis of an ad hoc status agreement con-

cluded between the EU and Albania.15 Similar initiatives have also been 

launched with Montenegro and Serbia.

Guard: All-new or Frontex Reloaded?’ (EU Law Analysis, 16 October 2016); Vittoria Meissner, 

‘The European Border and Coast Guard Agency Frontex Beyond Borders: The Effect of the 

Agency’s External Dimension’ (2017) TARN Working Paper, Series 16/2017.

11  For example, the proposal for the establishment of a Union Resettlement Framework, 

put forward by the Commission in July 2016. See, Commission, ‘Proposal for a Regulation 

of the European Parliament and of the Council establishing a Union Resettlement Frame-

work and amending Regulation (EU) No 516/2014 of the European Parliament and the 

Council’ (Communication) COM(2016) 468 fi nal. For an analysis of the Commission propos-

al and of the different positions of the European Parliament and the Council, see Francesco 

Luigi Gatta, ‘Legal Avenues to Access International Protection in the European Union: Past 

Actions and Future Perspectives’ [2018] Journal Européen des Droits de l’Homme - Euro-

pean Journal of Human Rights (JEDH) 2018/3, 163.

12  Commission, ‘Proposal for a Regulation of the European Parliament and of the Council 

on the European Border and Coast Guard and repealing Council Joint Action No 98/700/

JHA, Regulation (EU) No 1052/2013 of the European Parliament and of the Council and 

Regulation (EU) No 2016/1624 of the European Parliament and of the Council’ COM(2018) 

631 fi nal.

13  Regulation (EU) 2019/1896 of the European Parliament and of the Council of 13 No-

vember 2019 on the European Border and Coast Guard and repealing Regulations (EU) No 

1052/2013 and (EU) 2016/1624, OJ L295/1.

14  Ursula von der Leyen, ‘A Union That Strives for More. My Agenda for Europe’, Political 

Guidelines for the next European Commission 2019-2024, 15.

15  Status Agreement between the European Union and the Republic of Albania on actions 

carried out by the European Border and Coast Guard Agency in the Republic of Albania 

[2019] OJ L46/3. In this regard, see also Commission, ‘European Border and Coast Guard: 
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Frontline EU Member States, for their part, have also acted individ-

ually and autonomously, sometimes strengthening border controls with-

out waiting for the EU to discuss and adopt common measures with-

in its legal and institutional framework. Several States have adopted a 

particularly restrictive approach to migratory fl ows, based on increased 

security checks and stricter border surveillance activities. According-

ly, unilateral measures such as the construction or the reinforcement 

of walls and protective fences, or even the deployment of military per-

sonnel at borders, have multiplied during the years, especially in the 

Eastern-European area and with regard to frontline EU Member States 

having external land borders. 

Border and migration controls have not only been reinforced but 

also ‘externalised’.16 Besides the securitisation, the EU and some of its 

frontline Member States have also developed and implemented an exter-

nalisation strategy, aimed at offshoring migration and border controls 

beyond the European territory with a view to curbing fl ows, preventing 

arrivals and thus avoiding migrants’ contact with the EU (this approach 

has been described as a ‘contact-less strategy’).17 This has been done, 

in particular, through cooperation with those third countries that have 

been considered as strategic from a geographical and migratory point of 

view. The governments and national authorities of these countries have 

been involved in migration management operations and pre-emptive 

surveillance activities, including, in particular, stricter control of points 

of departure, restrictive border management, push-back practices, and 

interception of migrants on the high seas and return to their countries 

of origin.

 While reinforcing border controls and cooperating with third coun-

tries to manage migratory fl ows do not represent, per se, an infringement 

of the rule of law, since States have and maintain the right to control 

borders, the ways in which these strategies have been carried out and 

implemented raise a number of problematic issues in terms of compli-

ance with several inherent components of the mentioned principle.

Launch of the First Ever Joint Operation outside the EU’ (Press Release) 21 May 2019 

(IP/19/2591).

16  On the topic of ‘externalisation’, see Thomas Spijkerboer, ‘The Global Mobility Infra-

structure: Reconceptualising the Externalisation of Migration Control’ [2018] 20 European 

Journal of Migration and Law, 452; Maarten den Heijer, Europe and Extraterritorial Asylum 

(Hart Publishing 2011); Thomas Gammeltoft-Hansen, Access to Asylum: International Refu-

gee Law and the Globalization of Migration Control (CUP 2011).

17  Violeta Moreno-Lax and Mariagiulia Giuffré , ‘The Rise of Consensual Containment: From 

“Contactless Control” to “Contactless Responsibility” for Forced Migration Flows’ in S Juss 

(ed), Research Handbook on International Refugee Law (Edward Elgar, forthcoming).
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As far as the EU is concerned, an emblematic example of a practice 

colliding with the rule of law may be identifi ed in the ‘EU-Turkey State-

ment’ of March 2016, which led, inter alia, to an increased level of sur-

veillance of the migratory routes between Turkey and the Greek islands, 

thus enabling a considerable reduction − at least in the short term − of 

migratory fl ows and irregular crossings towards Greece.18  As has been 

pointed out, the EU-Turkey Statement appears in breach of the rule of 

law under different profi les: uncertainty as regards the legal nature of 

the act (formally a ‘statement’, only available as a press release on the 

website of the Council of the EU), lack of transparency about its exact 

content, as well as regarding who precisely negotiated it and how it has 

been adopted.19 

The EU-Turkey Statement was indeed elaborated and concluded in 

an informal, de-proceduralised and non-transparent manner, outside 

the relevant EU legal framework (namely, the procedure laid down under 

Article 218 TFEU for concluding international agreements between the 

Union and third countries). Procedural and substantive guarantees were 

circumvented, in particular by excluding the control and supervision of 

the European Parliament.20 

In addition to those relating to its negotiating and adoption process-

es, further legal issues of the EU-Turkey Statement concern the profi les 

of accountability and access to justice in the case of human rights vio-

lations of migrants, as well as the effective accessibility of asylum pro-

cedures for people in need of international protection.21 These problems 

18  EU-Turkey Statement, 18 March 2016, Council of the European Union, Foreign Affairs & 

International Relations, Press release 144/16. The EU-Turkey Statement was agreed in the 

wake of a series of meetings and negotiations with Turkey conducted from November 2015 

in order to deepen Turkey-EU relations, as well as to strengthen their cooperation in the 

fi eld of migration. The EU-Turkey Statement was preceded by the EU-Turkey Joint Action 

Plan of 29 November 2015. In this regard, see Commission, EU-Turkey Joint Action Plan, 

Brussels, 15 October 2015, European Commission Fact Sheet (MEMO/15/5860).

19  On these legal issues surrounding the EU-Turkey Statement, see Maarten Den Heijer 

and Thomas Spijkerboer, ‘Is the EU-Turkey Refugee and Migration Deal a Treaty?’ (EU Law 

Analysis, 7 April 2017); Steve Peers, ‘The Draft EU/Turkey Deal on Migration and Refugees: 

Is It Legal?’ (EU Law Analysis, 16 March 2016).

20  According to Article 218(6) TFEU, the Council, following specifi c procedural steps, adopts 

a decision concluding an international agreement. This has to be done after either obtain-

ing the consent of the European Parliament or after consulting it, depending on the cases. 

Among other hypotheses, Article 218(6)(a) prescribes that the European Parliament gives 

its consent in cases of agreements with important budgetary implications for the Union (iv). 

Although under the EU-Turkey Statement, the EU is to pay Turkey EUR 6 billion in differ-

ent tranches, the consent of the European Parliament was neither asked for nor obtained.

21  On this subject, see, among others, Maybritt Jill Alpes, S Tunaboylu, and Ilse Van 

Liempt, ‘Human Rights Violations by Design: EU-Turkey Statement Prioritises Returns from 

Greece over Access to Asylum” (2017) Migration Policy Centre, Policy Brief, Issue 2017/29; 

Maybritt Jill Alpes and others, ‘Post-Deportation Risks under the EU-Turkey Statement: 
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have been addressed, but have been left substantially unsolved, by the 

General Court of the EU, which declared its lack of jurisdiction to hear 

and determine actions brought by asylum seekers against the migration 

management measures put in place under the EU-Turkey Statement.22

Similar problematic issues have also arisen in some frontline Mem-

ber States, with regard to cooperation initiatives undertaken with spe-

cifi c African countries, identifi ed as key partners to manage migratory 

fl ows and curb irregular migration movements towards their southern 

maritime borders. In this context, the need to tackle migratory pressure 

has urged governments to launch such collaboration with third coun-

tries in informal, atypical and over-simplifi ed ways, once again bypass-

ing procedural safeguards and substantive guarantees provided for by 

their national legislation.

Pushed also by electoral necessity − the migration crisis requires 

quick answers − some frontline States have engaged in dialogues with 

targeted African partners, generating a variety of atypical acts, as coop-

eration platforms, ad hoc working arrangements, memoranda of under-

standing, exchange of letters and notes, and so on. These instruments, 

adopted in the name of a migration-related ‘emergency’ but put in place 

in an informal and non-transparent manner, have led to the avoidance 

of legal and procedural guarantees and, thus, to a breach of the principle 

of the rule of law.

Examples of cooperation initiatives for the purpose of migration and 

border controls may be found in the relationships between Spain and 

What Happens after Readmission to Turkey?’ (2017) Migration Policy Centre, Policy Brief, 

Issue 2017/30; Elizabeth Collett, ‘The Paradox of the EU-Turkey Refugee Deal’ (2016) Mi-

gration Policy Institute, 2016; Bianca Benvenuti, ‘The Migration Paradox and EU-Turkey 

Relations’ (2017) IAI Working Papers, No 17|05, January 2017; Ahmet I ç duygu and Evin 

Millet, ‘Syrian Refugees in Turkey: Insecure Lives in an Environment of Pseudo-Integration’ 

(2016) Global Turkey in Europe Working Papers, No 13, August 2016; Gloria Fernandez Ar-

ribas, ‘The EU-Turkey Agreement: A Controversial Attempt at Patching up a Major Problem’ 

(2016)1(3) European Papers 1097.

22  Case T-192/16 NF v Council ECLI:EU:T:2017:128; Case T-193/16 NG v Council 

ECLI:EU:T:2017:129; Case T-257/16 NM v Council ECLI:EU:T:2017:130. According to the 

General Court, neither the European Council nor any other institution of the EU decided to 

conclude an agreement with the Turkish Government on the subject of the migration crisis. 

The European Court of Human Right, apparently, shared this view as, in dealing for the 

fi rst time with a case of detention of migrants with a view to implementing the EU-Turkey 

Statement, the Strasbourg judges considered it as ‘un accord sur l’immigration conclu… 

entre les États membres de l’Union européenne et la Turquie’ (JR and Others v Greece App 

no 22696/16 (ECtHR, 25 January 2018, para 7). For an analysis and a comment on the 

judgment and its implications for the EU-Turkey Statement, see Francesco Luigi Gatta, 

‘Detention of Migrants with the View to Implement the EU-Turkey Statement: The Court of 

Strasbourg (un)involved in the EU Migration Policy’ [2018] Cahiers de l’EDEM, mars 2018; 

Annick Pijnenburg, ‘JR and Others v Greece: What Does the Court (not) Say about the 

EU-Turkey Statement?’ (Strasbourg Observers, 21 February 2018).
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Morocco,23 or between Italy and Tunisia, Niger and Libya.24 The case of 

Italy-Niger cooperation, in particular, is especially emblematic in reveal-

ing the contrast of Italian policy with the principle of the rule of law.25 

An ‘agreement’ was negotiated and then signed between the two 

countries on 26 October 2017. It was not ratifi ed, nor was it made pub-

licly available by whatever means. Preceded by negotiations conducted 

in a rather informal way, the agreement was concluded in an atypical 

and over-simplifi ed manner, outside the legal and procedural framework 

prescribed by the Italian Constitution and the relevant national legisla-

tion. In particular, besides a complete lack of transparency, the negoti-

ating and adoption processes de facto avoided parliamentary control, as 

well as that of the President of the Republic, who ratifi es international 

agreements following, in certain cases, authorisation given by the Italian 

Parliament.26 

Blatantly disrespecting the principle of the rule of law and its guar-

antees, the Italy-Niger cooperation agreement was legally challenged be-

fore the Administrative Court of Rome, which, for the fi rst time, in No-

vember 2018 ordered the Italian Ministry of Foreign Affairs to disclose 

the relevant text containing the agreement. In this way, Italian judges 

recognised the citizens’ right to be informed about its content, in com-

pliance with the principles of transparency, institutional balance and 

democratic control over the Government, which, indeed, may all be con-

sidered as typical and essential components of the wider principle of the 

rule of law.27

23  On this topic, see Chloe Teevan, ‘Morocco, the EU and the Migration Dilemma’ (2018) 

ECRE Commentary, 19 November 2018. For an overview of the EU-Morocco relations, in-

cluding in the migration domain, see James Moran, ‘Winds of Change for EU-Morocco 

Relations (2019) CEPS, 23 October 2019 <www.ceps.eu/winds-of-change-for-eu-morocco-

relations/?mc_cid=722dabe54b&mc_eid=6fb26bc16a> accessed 29 October 2019.

24  On cooperation between Italy and Libya and Tunisia, see Delphine Perrin, ‘Is it Time for 

Italy to Resume Cooperation with Libya in the Field of Migration?’ (Migration Policy Centre 

Blog, 7 May 2012); Alessandra Bajec, ‘Working to Control Migration Flows: Italy, Libya and 

Tunisia’ (2018) Aspenia International Analysis and Commentary, 9 November 2018. For an 

overview of and a comparison between the Italian and Spanish cooperation initiatives with 

African countries on migration matters, see Carmen Gonzàlez Enriquez and others, ‘Italian 

and Spanish Approaches to External Migration Management in the Sahel: Venues for Co-

operation and Coherence’ (2018) Elcano Royal Institute and IAI, Working Paper 13/2018.

25  On cooperation between Italy and Niger on migration-related matters, see Valentina 

Pupo, ‘Le Istanze di Accesso Civico come Strumento di Trasparenza Democratica in Tema 

di Accordi Internazionali in Forma Semplifi cata’ (2019) Diritto Immigrazione e Cittadinanza 

2/2019.

26  Italian Constitution, Articles 80 and 87.

27  Administrative Regional Tribunal of Lazio, judgment of 16 November 2018, n 11125.
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3 Migration crisis and the crisis of the rule of (human rights) law 
in the EU

The European response to the migratory crisis also raises serious 

concerns especially regarding respect of the principle of the rule of law 

understood in terms of protection of human rights. EU frontline Member 

States’ practices of migration and border controls put in place during the 

so-called ‘refugee crisis’ have indeed had serious repercussions on mi-

grants’ fundamental rights, leading to severe violations of human rights 

obligations stemming from international and EU law. 

The problem of the compliance of national migration and border 

policies with the rule of (human rights) law has been highlighted by sev-

eral international and European observers. The European Parliament, 

in particular, has specifi cally addressed the issue with regard to Hun-

gary: on 12 September 2018, for the fi rst time in the history of the EU, it 

voted in favour of launching the procedure under Article 7 of the Treaty 

on European Union (TEU) against the Hungarian State for the existence 

of a clear risk of a serious breach of the founding values of the Union.28 

These values, enshrined in Article 2 TEU and refl ected in the Charter of 

Fundamental Rights of the EU, include the rule of law and respect for 

human rights. 

The resolution, adopted by a large majority (448 votes in favour, 

197 against and 48 abstentions), is based on a report (known as the 

‘Sargentini report’)29 which provides evidence of several serious rule of 

law issues in Hungary. Accordingly, the European Parliament stated the 

existence of a ‘systemic threat to the values of Article 2 TEU’ and invited 

the Council to determine, in accordance with the ‘rule of law procedure’ 

under Article 7(1) TEU, that there was a clear risk of a serious breach by 

Hungary of the European Union’s founding values.30 

28  European Parliament, Resolution of 12 September 2018 on a Proposal Calling on the 

Council to Determine, pursuant to Article 7(1) of the Treaty on European Union, the Exis-

tence of a Clear Risk of a Serious Breach by Hungary of the Values on which the Union is 

Founded (2017/2131(INL)). 

29  European Parliament, Report on a Proposal Calling on the Council to Determine, pur-

suant to Article 7(1) of the Treaty on European Union, the Existence of a Clear Risk of a 

Serious Breach by Hungary of the Values on which the Union is Founded (2017/2131(INL)) 

4 July 2018 (A8-0250/2018).

30  The ‘Rule of Law procedure’ under Article 7 TEU entails three passages: a preliminary 

step, where the European Parliament, the European Commission or one-third of the Mem-

ber States may request the Council to determine whether there is a ‘clear risk of serious 

breach’ of the founding values of the EU (para 1); a following phase, in which the European 

Council may determine, by unanimity, the existence of a ‘serious and persistent breach’ of 

the values (para 2); a third and fi nal step where sanctions may be imposed by the Council, 

consisting of the suspension of ‘certain of the rights deriving from the application of the 

Treaties to the Member State in question’ (para 3). For an analysis and a discussion of the 
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Among the reasons that induced such unprecedented action, in par-

ticular, there are concerns relating to the issue of ‘fundamental rights of 

migrants, asylum seekers and refugees’.31 This has its origins in a growing 

number of hostile initiatives against migrants put in place by the Hun-

garian government, including various policies spreading xenophobia and 

discrimination, legislative measures posing obstacles to access to asylum 

procedures, criminalisation of solidarity towards migrants, restrictive 

border practices, and ill-treatment committed by border authorities.32

With its resolution, the European Parliament thus identifi ed one 

of the core issues of the rule of law crisis in Hungary in the insuffi cient 

level of protection of migrants’ fundamental rights, denouncing the very 

restrictive approach adopted by the government guided by the Prime 

Minister Viktor Orbán, resulting in a serious and persistent situation of 

disrespect of relevant obligations stemming from international and EU 

law. This conclusion is not entirely new: before the adoption of the reso-

lution on Article 7 TEU, the European Parliament had already addressed 

the problematic issue of rule of law and respect for human rights of mi-

grants in Hungary, expressing criticism towards its policies in a number 

of resolutions adopted during the years of the so-called refugee crisis 

and especially highlighting the ‘serious deterioration of the rule of law, 

democracy and fundamental rights’ in that Member State.33

procedure under Article 7 TEU and its phases, see, among others, Dimitry Kochenov and 

Laurent Pech, ‘Monitoring and Enforcement of the Rule of Law in the EU: Rhetoric and Re-

ality’ (2015) 11(3) European Constitutional Law Review 512; Lucia Serena Rossi, ‘Un Nuovo 

Soft Instrument per Garantire il Rispetto della Rule of Law nell’Unione Europea’ (Sidiblog 

11 May 2015) <www.sidiblog.org/2015/05/11/un-nuovo-soft-instrument-per-garantire-il-

rispetto-della-rule-of-law-nellunione-europea/> accessed 28 October 2019; Bruno Nascim-

bene, ‘Lo Stato di Diritto e la Violazione Grave degli Obblighi posti dal Trattato UE’ (Eurojus 

24 October 2017) <http://rivista.eurojus.it/lo-stato-di-diritto-e-la-violazione-grave-deg-

li-obblighi-posti-dal-trattato-ue/> accessed 28 October 2019. For an analysis of the ‘rule of 

law procedure’ applied to Hungary and a comment on its effi cacy, see Sergio Carrera and 

Petra Bard, ‘The European Parliament Vote on Article 7 TEU against the Hungarian Gov-

ernment. Too Late, Too Little, Too Political?’ (2018) CEPS Commentary, 14 September 2018; 

Bojan BugariË, ‘Protecting Democracy Inside the EU: On Article 7 TEU and the Hungarian 

Turn to Authoritarianism’ in Carlos Closa and Dimitry Kochenov (eds), Reinforcing Rule of 

Law Oversight in the European Union (CUP 2016).

31  European Parliament, Resolution of 12 September 2018 on a Proposal Calling on the 

Council to Determine, pursuant to Article 7(1) of the Treaty on European Union, the Exis-

tence of a Clear Risk of a Serious Breach by Hungary of the Values on which the Union is 

Founded (2017/2131(INL)) para 1.

32  The Hungarian government challenged the resolution of the European Parliament by 

bringing an action for annulment before the General Court on 17 October 2018. See Case 

C-650/18 Hungary v European Parliament ECLI:EU:C:2019:438. 

33  See European Parliament, Resolution of 17 May 2017 on the Situation in Hungary 

(2017/2656(RSP)) para 2. See also European Parliament, Resolution of 16 December 2015 

(2015/2935(RSP)) and of 10 June 2015 (2015/2700(RSP)) on the Situation in Hungary; 

European Parliament, Resolution of 3 July 2013 on the Situation of Fundamental Rights: 

Standards and Practices in Hungary (pursuant to the European Parliament Resolution of 
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At EU level, concerns regarding the approach of the Hungarian gov-

ernment towards refugees and asylum seekers have also been expressed 

by the Fundamental Rights Agency (FRA)34 and Frontex.35 The European 

Commission, for its part, decided to refer Hungary to the Court of Justice 

of the EU (CJEU) for non-compliance with its legal obligations relating 

to various migration-related issues, including relocation, criminalisation 

of solidarity and support of asylum seekers, and the non-compliance of 

national asylum and return legislation with EU law, as well as with the 

Charter of Fundamental Rights of the EU.36 More recently, in October 

2019, the Commission decided to move forward in the infringement pro-

cedure concerning the non-provision of food to persons held in the Hun-

garian transit zones at the border with Serbia,37 reprehensible conduct 

that has also been addressed by the ECtHR.38  

Outside the EU, several international actors have pointed out Hun-

gary’s problematic attitude in terms of respect of the principle of the rule 

of law in the fi eld of migration, including, in the framework of the United 

Nations (UN), the United Nations High Commissioner for Refugees (UN-

HCR).39 Within the Council of Europe (CoE), severe criticism has been 

expressed by the Special Representative of the CoE Secretary General on 

migration and refugees40 and the European Committee for the Prevention 

of Torture.41 The CoE Commissioner for Human Rights,42 furthermore, in 

16 February 2012) (2012/2130(INI)); European Parliament, Resolution of 16 February 2012 

on the Recent Political Developments in Hungary (2012/2511(RSP)).

34  FRA, ‘Beyond the Peak: Challenges Remain, but Migration Numbers Drop’, annual re-

view, March 2019.  

35  Frontex, Consultative Forum on Fundamental Rights, Fifth annual report − 2017. See 

notably para 4.3.1.

36  Commission, ‘Relocation: Commission Refers the Czech Republic, Hungary and Poland 

to the Court of Justice’ (Press Release) IP/17/5002, 7 December 2017; Commission, ‘Mi-

gration and Asylum: Commission Takes Further Steps in Infringement Procedures against 

Hungary’ (Press Release) IP/18/4522, 19 July 2018.

37  Commission, ‘Hungary: Commission takes next step in the infringement procedure for 

non-provision of food in transit zones’ (Press Release) IP/19/5994, 10 October 2019.

38  Discussed below in section 6 of this paper.

39  UNHCR, ‘Hungary as a Country of Asylum. Observations on Restrictive Legal Measures 

and Subsequent Practice Implemented between July 2015 and March 2016’, May 2016 

available at <www.refworld.org/docid/57319d514.html> accessed 27 November 2019.

40  Special Representative of the Secretary General of the Council of Europe on Migration 

and Refugees, ‘First Report on the Activities’, Council of Europe, February 2018, 10.

41  European Committee for the Prevention of Torture and Inhuman or Degrading Treat-

ment or Punishment, ‘Report on the Visit to Hungary’, 3 November 2016 (CPT/Inf(2016)27).

42  CoE Commissioner for Human Rights, ‘Hungary: Commissioner Concerned at Further 

Planned Barriers to the Work of NGOs Assisting Migrants’, Statement of 1 June 2018. See 

also, CoE Commissioner for Human Rights, ‘Commissioner Concerned about Hungary’s 

New Law Allowing Automatic Detention of Asylum Seekers’, Statement of 8 March 2017.
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a report focusing on Hungary released in May 2019,43 particularly high-

lighted a number of issues related to the human rights of asylum seekers 

and refugees, including the inaccessibility of refugee protection, forc-

ible removals and ill-treatment, unlawful detention of asylum seekers, 

treatment of unaccompanied minors, xenophobia and lack of integration 

measures.44 Finally, at the time of writing, a number of cases of allegedly 

unlawful detention, collective expulsions and ill-treatment of migrants 

at the Hungarian borders are pending before the ECtHR.45 

The case of Hungary, ultimately, is particularly emblematic as re-

gards the issue of the respect of the principle of the rule of law in the 

migration domain, as it shows the clash between the State’s responses 

to the migratory pressure and its human rights obligations stemming 

from both international and EU law. As a consequence, there has been 

increasing activity of international organisations and bodies specialised 

in the protection of migrants and of human rights in general, resulting in 

the subsequent production of a variety of acts identifying and denounc-

ing several human rights violations. These include reports, studies, notes 

and commentaries, analyses of data and statistics, as well as recommen-

dations and resolutions with a more political and programmatic value, 

coming from institutional bodies such as the European Parliament or 

the CoE Parliamentary Assembly.

Among the various actors involved in the assessment of the human 

rights violations generated by the reaction to the migration crisis in some 

European countries, there are courts, which are of particular impor-

tance, as their judicial decisions represent a signifi cant indicator of the 

impact of border management and migration control practices on human 

rights. Accordingly, the repercussions of the response to the migration 

crisis put in place by some EU Member States may be ‘measured’ and 

evaluated by considering especially the (growing) case law of the Stras-

bourg Court concerning migration and border control practices, which 

collide with the rights protected in the ECHR. 

In particular, illegal conduct, such as the collective expulsions of 

aliens, push-back and refoulement operations, unlawful and prolonged 

detention, all represent signifi cant symptomatic manifestations of 

non-compliance with the principle of the rule of (human rights) law as 

43  CoE Commissioner for Human Rights Dunja Mijatovic, ‘Report Following her Visit to 

Hungary from 4 to 8 February 2018’, Strasburg, 21 May 2019, CommDH(2019)13.

44  ibid, 8.

45   See, for example, the case WO and Others v Hungary App no 36896/18. With regard to 

the situation at the Hungarian borders, see also the written observations submitted under 

Article 36 ECHR by the CoE Commissioner for Human Rights as Third Party Intervention in 

the cases SO v Austria (App no 44825/15) and AA v Austria (App no 44944/15).
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associated with the migration domain. The growing engagement of the 

ECtHR with potential violations of the ECHR due to the mentioned prac-

tices may indeed be regarded as a direct and emblematic consequence of 

the restrictive border policies put in place by EU frontline Member States 

in response to the migratory pressure. 

More specifi cally, such parallelism appears to be particularly evident 

if one specifi cally looks at the case law of the ECtHR concerning the prohi-

bition of the collective expulsion of aliens (Article 4, Protocol No 4, ECHR), 

as its chronological and geographical characterisation shows emblemat-

ically. In fact, while over the past years violations of the mentioned pro-

vision were only sparingly invoked before the Court of Strasbourg, from 

2010 onwards the litigation concerning collective expulsion of aliens has 

been growing considerably, becoming a matter of attention for the judg-

es, who have been progressively called to assess the compatibility with 

the Convention of the EU frontline Member States’ migration control and 

border practices. Geographically, the vast majority of European frontline 

States has been brought before the Strasbourg Court for potential vio-

lations of the prohibition of the collective expulsion of aliens, including 

Mediterranean countries (Italy, Spain, France, Greece) and islands (Malta 

and Cyprus), as well as, more recently, countries with land borders in the 

Easter European area (Poland, Slovakia, Croatia and Hungary).

Moreover, the analysis of the case law on the collective expulsion of 

aliens appears as particularly signifi cant in the light of the seriousness 

of the violation committed by States. Indeed, while the power to individ-

ually expel an alien is part of the State sovereign prerogatives to control 

its borders and national territory (as long as it is exercised according to 

certain conditions and requirements), collective expulsions are, on the 

contrary, always prohibited and have an absolute character. Collectively 

expelling or pushing back a group of aliens as such, without examining 

their individual and personal position, thus represents a quite serious 

human rights violation, which may typically occur, as the case law of the 

ECtHR shows, in circumstances of intense migratory pressure. 

Similar considerations may be expressed with regard to violations 

of Article 3 ECHR and the associated principle of non-refoulement, which 

admit no derogation, even when national authorities and asylum systems 

are under pressure due to circumstances of intense migratory pressure. 

Furthermore, given the importance of the right at stake − the right to 

personal liberty − the illegal detention of migrants is another clear sign 

of deterioration of the rule of law in situations of migration control and 

borders management that deserves attention. 

It is within these boundaries that it is possible to measure and bet-

ter assess the compatibility of the EU frontline Member States’ response 



115CYELP 15 [2019] 99-133

to the migration crisis with the rule of law specifi cally understood as en-

tailing respect of human rights. Refoulement practices, collective expul-

sions and unlawful and prolonged detention of migrants are the selected 

lenses through which the impact of migration and border control on the 

rule of (human rights) law is measured in the following parts.

4 Push-back, expulsion and refoulement practices 

In the face of growing migratory pressure, several frontline EU Mem-

ber States reacted by putting in place practices aimed at pushing-back 

migrants. Such conduct may be in contrast to the principle of non-re-

foulement, the cornerstone of the international legal regime for the pro-

tection of migrants and refugees.46 Essentially prohibiting States to ex-

tradite, expel or return (‘refouler’) a person to another State where there 

are substantial risks for his or her personal safety or life, the principle 

of non-refoulement acts as a fundamental guarantee for migrants coming 

to Europe, as it has an absolute character and applicability that must be 

ensured even in cases of intense migratory pressure.47 

The ECtHR, in particular, has played a relevant role in applying and 

extending protection against refoulement practices, especially during the 

years of the so-called refugee crisis and in times of intense migratory 

fl ows towards the European external borders. In so doing, the Court has 

clarifi ed that States have and maintain their sovereign prerogatives to 

conduct their own migration and border policies but, at the same time, 

they have to ensure that these are consistent with the obligations arising 

from the Convention and, above all, with Article 3 ECHR, which inher-

ently enshrines the principle of non-refoulement.48 

46  The principle of non-refoulement is enshrined in relevant international instruments such 

as the 1951 Geneva Convention relating to Status of Refugees (Art 33), the 1984 UN Con-

vention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 

(Art 3) and the Charter of Fundamental Rights of the EU (Art19, para 2). 

47  On the principle of non-refoulement, see, among others, Jean-Yves Carlier and Sylvie 

Sarolea, Droits des étrangers (Larcier 2016); Vincent Chetail, International Migration Law 

(OUP 2019); Bruno Nascimbene, Lo Straniero nel Diritto Internazionale (Giuffré 2013); for 

the principle of non-refoulement in the European Union, see Violeta Moreno-Lax, Accessing 

Asylum in Europe (OUP 2017).

48  Soering v The United Kingdom App 14038/88 (ECtHR, 7 July 1989) para 88. Article 3 

ECHR entails protection against refoulement that is broader in scope by comparison with 

other provisions (such as those of the 1951 Geneva Convention), as it also covers persons 

who do not necessarily have to qualify as refugees or as benefi ciaries of subsidiary protec-

tion. On the scope of the protection against refoulement ensured under Article 33 of the 

1951 Geneva Convention, see, among others, Sir Elihu Lauterpacht and Daniel Bethlehem, 

‘The Scope and Content of the Principle of Non-refoulement: Opinion’ in Erika Feller, Volker 

Türk and Frances Nicholson (eds), Refugee Protection in International Law (CUP 2003); Guy 

Goodwin-Gill and Jane McAdam, The Refugee in International Law (OUP 2007); Jean-Yves 

Carlier and Dirk Vanheule (eds), Europe and Refugees: A Challenge? (Kluwer 1997); Agnès 
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The respect of Article 3 in migration matters is particularly relevant 

as, under Article 15(2) ECHR, it has an absolute character and admits no 

derogation. The ECtHR has affi rmed on many occasions that the prohibi-

tion of torture and inhuman or degrading treatment under the terms of 

Article 3 ‘must be regarded as one of the most fundamental provisions of 

the Convention and as enshrining core values of the democratic societies 

making up the Council of Europe’.49

Building on this principle and following a pragmatic and protec-

tion-oriented approach, the Strasbourg Court has progressively devel-

oped and strengthened a system of protection of migrants against ex-

pulsion and push-back strategies through the obligation for the State to 

refrain from expelling an alien towards a country where he or she would 

be subjected to the risk of suffering treatment prohibited under Article 

3 ECHR. Accordingly, even if the State concerned is not the material au-

thor of the treatment contrary to Article 3, it nevertheless participates in 

such violation of the Convention in the case of the expulsion of an alien 

towards a country where there are concrete risks of being subjected to 

such treatment. Indeed, the expulsion, if implemented, would become a 

decisive step in the chain of events leading to treatment contrary to Ar-

ticle 3, whose violation, therefore, becomes imputable to the State that 

carried out the expulsion. 

According to the Court’s case law, this applies also to so-called indi-

rect or ‘chain refoulement’: a State may be held responsible under Article 

3 ECHR not only if it directly expels an individual towards a country in 

which he or she will be subjected to the risk of torture or inhuman treat-

ment (direct refoulement), but also in cases of removal to an intermediate 

country, which, in turn, could expel him or her to a third country where 

the person concerned would face the risk of treatment contrary to Article 

3 (indirect or chain refoulement).

The Strasbourg Court then enriched the level of protection of mi-

grants against expulsion measures by extending, under certain condi-

tions, the territorial scope of application of the ECHR in light of its Ar-

ticle 1, which lays down the fundamental obligation for States Parties 

‘to secure to everyone within their jurisdiction’ the respect of human 

rights protected in the Convention. According to the ECtHR, although 

the notion of jurisdiction is to be considered as essentially territorial, in 

some exceptional circumstances and for the purposes of Article 1 ECHR, 

the State’s conduct performed, or producing effects, outside the national 

Hurwitz, The Collective Responsibility of States to Protect Refugees (Oxford Monograph in 

International Law 2009).

49  MS v Belgium App no 50012/08 (ECtHR, 31 January 2012) para 122.
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territory may constitute an exercise of jurisdiction, thus potentially trig-

gering its responsibility for possible violations of the Convention. 

Among other areas, this has been applied in migration-related cas-

es involving issues under the terms of Articles 3 and 4, Protocol no 4 to 

the Convention. It is intuitive that the potential extra-territorial scope of 

the application of the Convention is particularly relevant in the fi eld of 

migration control and border management, where EU frontline Member 

States have increasingly resorted to practices aimed at offshoring control 

operations, intercepting and pushing-back migrants before their arrival 

in the national territory. 

An emblematic example of the impact of the potential extraterri-

toriality of human rights obligations enshrined in the ECHR on States’ 

migration and border control practices is provided by the leading case 

Hirsi Jamaa and Others v Italy,50 concerning the interception of migrants 

on the high seas and their subsequent transfer to Libya by Italian au-

thorities. The Grand Chamber of the ECtHR unanimously held that the 

applicants found themselves within the jurisdiction of the Italian State, 

observing that the events took place on board Italian vessels fl ying Italy’s 

fl ag, the crew of which was entirely composed of Italian military person-

nel, with the consequence that the migrants concerned were de jure and 

de facto under the control of Italy.51 In such circumstances, with regard 

to externalised border and migration controls carried out on the high 

seas, the Court clarifi ed that, as to the State’s exercise of jurisdiction for 

the purposes of Article 1 ECHR, ‘the special nature of the maritime en-

vironment cannot justify an area outside the law’,52 so that fundamental 

principles such as the rule of law and protection of human rights must 

be respected.

Refusals of entry, non-admission practices, summary returns and 

push-back strategies have been detected and denounced also with re-

gard to the external land borders of the EU, notably in the Eastern Euro-

pean area. More specifi cally, international organisations and NGOs have 

recently highlighted the worrying situation at the Croatian borders, re-

peatedly reporting refoulement practices and unlawful, collective expul-

sions of migrants to Serbia and Bosnia Herzegovina. The CoE Commis-

sioner for Human Rights, in particular, in a letter addressed to the Prime 

Minister of Croatia in September 2018, specifi cally pointed out the issue 

of the compatibility of such practices carried out at borders with the rule 

50  Hirsi Jamaa and Others v Italy App no 27765/09 (ECtHR, Grand Chamber, 23 February 

2012). 

51  ibid, paras 76-82.

52  ibid, para 178.
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of law and respect of the fundamental rights of migrants.53 While, on the 

one hand, the Commissioner recognises ‘the challenges facing Croatia in 

the migration fi eld’, the Commissioner on the other hand underlines that 

‘all efforts to manage migration should be strictly in line with the rule of 

law and binding international legal principles’.54 Similar concerns about 

systematic refoulement strategies put in place at the Croatian borders 

were expressed in 2018 by the FRA55 and various international NGOs, 

such as, for example, Human Rights Watch.56

Despite the widely reported human rights violations repeatedly com-

mitted to the detriment of migrants and asylum seekers, the European 

Commission has recently welcomed Croatia’s efforts in the fulfi lment of 

the necessary criteria to join the Schengen area.57 Interestingly, in the 

assessment of the Croatian capacity to manage borders, there is no men-

tion of the refoulement practices at the borders with Bosnia and Serbia, 

nor of the cases of collective expulsions, currently pending before the 

Strasbourg Court. On the contrary, the Commission has even commend-

ed Croatia for its efforts in ensuring respect of fundamental rights: ‘The 

commitments in particular concern the area of the judiciary and respect 

of fundamental rights. The Commission today confi rms that Croatia con-

tinues to fulfi l all of them’.58

Practices contrary to the rule of law, respect of human rights and 

the prohibition of refoulement have been recently reported and confi rmed 

also in Hungary, especially, once again, with regards to the borders with 

Serbia. At the UN level, in particular, the UN Human Rights Commit-

tee, in its concluding observations of April 2018, expressed its serious 

concerns for push-backs being applied indiscriminately at the Hungar-

ian borders without giving protection-seekers the opportunity to apply 

for asylum.59 The UN Committee also noted the inadequacy of the legal 

system of protection of migrants, since the Hungarian normative regime 

‘does not afford full protection against non-refoulement’.60 The CoE Com-

53  Letter from CoE Commissioner for Human Rights to the Prime Minister of Croatia (ref 

CommHR/DM/sf  080-2018, 20 September 2018).

54  ibid.

55  FRA, ‘Periodic Data Collection on the Migration Situation in the EU, March Highlights’ 

(February 2018); FRA, ‘Migration to the EU: Five Persistent Challenges’ (February 2018).

56  Human Rights Watch, ‘Croatia: Migrants Pushed Back to Bosnia and Herzegovina’ (11 

December 2018).

57  European Commission, ‘Schengen Accession: Croatia on the Way to Join the Schengen 

Area’ (Press Release) IP/19/6140, 22 October 2019.

58  ibid.

59  UN Human Rights Committee, ‘Concluding Observations on the Sixth Periodic Report of 

Hungary’, CCPR/C/HUN/CO/6.

60  ibid, para 47.
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missioner for Human Rights, following a recent visit and fact-fi nding 

mission to Hungary, concluded that ‘currently, it is very diffi cult to ac-

cess refugee protection in Hungary. Very few asylum seekers are able to 

exercise their right to apply for international protection’.61

Similar protection defi ciencies and human rights issues have also 

occurred in Poland, where, in particular, continuing restrictions on 

access to the asylum procedure have been reported.62 The ECtHR has 

been involved in refoulement cases, by indicating, according to Rule 39 

of its Rules of Court, interim measures so that asylum seekers should 

not be refused entry at the Polish border crossing points. Such mea-

sures, however, have been disregarded by Polish authorities and border 

guards.63 

Ignoring the decisions of the Strasbourg Court may be considered 

a further evident sign of non-compliance with the rule of law and the 

obligation to respect human rights. Additionally, pushing back migrants 

at borders and denying access to procedures which enable applications 

to be made for asylum represent practices that are particularly problem-

atic in so far as they collide with the very essence of the principle of the 

rule of law, entailing basic precepts such as legality, prohibition of the 

arbitrary exercise of executive power and, especially, effective judicial 

protection and access to justice and legal remedies.  

The issues of refoulement and access to asylum procedures at bor-

ders were also addressed by the Strasbourg Court in its recent judgment 

MA and Others v Lithuania.64 The case concerned a Russian family of 

Chechen origin (two parents and fi ve children), who, after presenting 

themselves at the Lithuanian borders and attempting to lodge asylum 

applications, were refused entry and consequently returned to Belarus. 

In its decision, the ECtHR − although by a majority of 4 votes against 

3 − found a violation of Article 3 ECHR relating to the failure to allow 

the applicants to submit asylum applications and to their removal to Be-

larus, in the absence of any examination of their claim that they would 

face a real risk of ill-treatment. For the Strasbourg judges, in particular, 

national authorities bear the obligation not only to ensure that the coun-

try of removal offers suffi cient guarantees in terms of Article 3 ECHR 

(especially when such a country is not a State Party to the Convention, 

which is the case of Belarus), but they must also assume a proactive ap-

61  Mijatovic (n 43) 8.

62  FRA, ‘Monthly Data Collection on the Migration Situation in the EU, January 2017 

Monthly Report’ (December 2016, notably para 11).

63  FRA, ‘Migration to the EU: Five Persistent Challenges’ (n 55) 7.

64  MA and Others v Lithuania App no 59793/17 (ECtHR, 11 December 2018). 
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proach, enabling potential asylum seekers to have access to the relevant 

procedures for international protection.65

What is more, concerning the restriction of access to asylum pro-

cedures at the borders, Judge Pinto de Albuquerque, in his concurring 

opinion in MA and Others, stressed that ‘it is particularly important that 

the prohibition of refoulement is applicable to any form of non-admis-

sion at borders and that the effective protection of the asylum-seeker’s 

rights is ensured’.66 For the Portuguese judge, jurisdiction matters and 

extra-territorialisation of border and migration controls should not en-

able States to circumvent their human rights obligations, with the con-

sequence that, on the contrary, ‘all forms of immigration and border 

control’ should be consistent with the human rights standards set by the 

ECHR and thus subjected to the scrutiny of the ECtHR.67

By way of conclusion, it is worth noting that push-back, non-admis-

sion and other refoulement practices may also take place inside Europe 

and between EU Member States. Indeed, while conduct amounting to 

violations of the principle of non-refoulement and Article 3 ECHR have 

been widely reported at the external borders of the European Union, 

similar practices consisting of push-backs and refusals of entry are also 

in place between EU Member States, as recently reported by the FRA, 

especially with regard to migrants being sent back to Italy at the French 

and Austrian borders.68 

Additional issues in terms of refoulement and respect of migrants’ 

rights and guarantees have been highlighted with regard to intergovern-

mental cooperation initiatives on asylum matters recently put in place 

between some EU Member States. Given the long-lasting controversies 

over the allocation of responsibility for asylum and the deadlock in the 

Dublin reform, some governments have been induced to act autono-

mously and to prefer bilateral measures rather than EU-wide solutions. 

Accordingly, in 2018, under Germany’s initiative, a number of ‘admin-

istrative agreements’ were concluded by the German government with 

Portugal, Spain and Greece for the return of asylum seekers engaging in 

secondary movements within the EU, essentially introducing a fast track 

implementation of return procedures.

Article 36 of the Dublin III Regulation explicitly allows Member 

States to cooperate on a bilateral basis and conclude agreements for the 

65  ibid, paras 103-104. 

66  ibid, concurring opinion of Judge Pinto de Albuquerque, para 21.

67  ibid, para 10.

68  FRA, ‘Migration to the EU: Five Persistent Challenges’ (n 55) 7; FRA, ‘Monthly Data Col-

lection on the Migration Situation in the EU’ (n 44) 87.
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simplifi cation of procedures and the shortening of time limits established 

in the regulation ‘in order to facilitate its application and increase its ef-

fectiveness’.69 However, it has been argued that the mentioned ‘admin-

istrative agreements’ may actually qualify as international agreements, 

thus falling outside EU law and in this way circumventing its safeguards 

and guarantees.70 The agreed procedures, indeed, would go way beyond 

the allowed administrative cooperation on ‘practical details’ under Ar-

ticle 36(1), introducing practices that, deviating from the Dublin rules, 

may potentially violate the procedural rights of asylum seekers (provided 

for in the Procedure, Qualifi cation, Reception Conditions and Return 

Directives), as well as non-refoulement obligations.

In this regard, it has to be recalled that the Strasbourg Court has 

affi rmed that Article 3 ECHR and the protection against refoulement 

are also fully applicable between EU Member States. This conclusion, 

in particular, has been reached in a number of ‘Dublin cases’ involving 

transfers of asylum seekers between EU Member States according to the 

EU Dublin rules setting down the criteria and the mechanisms for the 

allocation of competence for examining an application for international 

protection lodged in the EU. The ECtHR clarifi ed that the EU rules gov-

erning the ‘Dublin transfers’ between EU Member States cannot be ap-

plied automatically and mechanically, that is to say, without previously 

conducting a proper assessment of the reception conditions of the receiv-

ing Member State, which may not be compatible with Article 3 ECHR.71 

69  Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 

2013 establishing the criteria and mechanisms for determining the Member State respon-

sible for examining an application for international protection lodged in one of the Member 

States by a third-country national or a stateless person (recast) [2013] OJ L180/31, Art 36, 

para 1.

70  Stathis Poularakis, ‘The Case of the Administrative Arrangement on Asylum-Seekers 

between Greece and Germany: A Tale of “Para Dublin Activity”?’ (EU Law Analysis, 2018) 

<http://eulawanalysis.blogspot.com/2018/11/the-case-of-administrative-arrangement.

html> accessed 28 August 2019; Constantin Hruschka, ‘The Border Spell: Dublin Arrange-

ments or Bilateral Agreements? Refl ections on the Cooperation between Germany and 

Greece / Spain in the Context of Control at the German-Austrian Border’ (EUmigrationlaw-

blog, 2019) <https://eumigrationlawblog.eu/the-border-spell-dublin-arrangements-or-bi-

lateral-agreements-refl ections-on-the-cooperation-between-germany-and-greece-spain-in-

the-context-of-control-at-the-german-austrian-border/> accessed 28 August 2019. See 

also ECRE, ‘Bilateral Agreements: Implementing or Bypassing the Dublin Regulation?’ Pol-

icy Paper 2018 5 <https://www.ecre.org/wp-content/uploads/2018/12/Policy-Papers-05.

pdf> accessed 29 August 2019.

71  MSS v Belgium and Greece App no 30696/09 (ECtHR, Grand Chamber, 21 January 

2011). For analyses and comments on the case, see Jean-Yves Carlier and Sylvie Sarolea, 

‘Le droit d’asile dans l’Union européenne controlé par la Cour européenne des droits de 

l’homme. À propos de l’arret MSS c Belgique et Grèce’ (2011) Journal des Tribunaux 357; 

Francesco Maiani and Nèraudau, ‘L’arret MSS c Grèce et Belgique de la Cour EDH du 21 

janvier 2011. De la détermination de l’Ètat responsible selon Dublin à la responsabilité des 

Ètats membre en matière de protection des droits fondamentaux’ (2011) Revue du droit des 
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EU Member States, thus, have an obligation, before executing a Dublin 

transfer, to concretely and effectively verify the potential specifi c risks for 

the aliens concerned of being subjected to conditions contrary to Article 

3 in the Member State of destination.72

5 Collective expulsions of aliens 

If the individual expulsion of an alien is permitted, although in com-

pliance with certain substantive and procedural guarantees, States, on 

the contrary, encounter an absolute prohibition to expel aliens collective-

ly. Indeed, as confi rmed in the UN Memorandum on Expulsion of Aliens, 

while a State has and maintains the sovereign right to expel an alien 

individually, the collective expulsion of a group of aliens ‘is contrary to 

the very notion of the human rights of individuals and is therefore pro-

hibited’.73 Collective expulsions, in this sense, represent an aggravated 

form of violation of human rights and are fi rmly and widely prohibited at 

the international level.74 

The rationale of prohibiting the collective character of the expul-

sion lies, essentially, in avoiding that removals from a certain State take 

place without a proper examination of the individual and specifi c situa-

tion of the persons concerned. The core purpose, therefore, is to prevent 

étrangers 7. The approach of the ECtHR in MSS has also been followed by the Luxembourg 

Court: see Joined Cases C-411/10 and C-493/10 NS ECLI:EU:C:2011:865.

72  Tarakhel v Switzerland App no 29217/12 (ECtHR, Grand Chamber, 4 November 2014).

73  International Law Commission, ‘Memorandum by the Secretariat, Expulsion of Aliens’, 

UN Doc. A/CN.4/565 (2006) 2.

74  At the regional level, collective expulsions are prohibited by the American Convention 

on Human Rights (Article 22(9)), the Arab Charter on Human Rights (Article 26(2)) and the 

African Charter on Human and Peoples’ Rights (Article 12(5), which refers to ‘mass expul-

sion of non-nationals’). At the EU level, collective expulsions are prohibited under Article 

19(1) of the Charter of Fundamental Rights. At the global level, the prohibition of collective 

expulsion is provided for in the International Convention on the Protection of the Rights of 

All Migrant Workers and Members of Their Families, with regard to those specifi c categories 

of migrants (Article 22). The UN Draft Articles on the Expulsion of Aliens, adopted in 2014 

by the International Law Commission, expressly establishes that ‘the collective expulsion of 

aliens is prohibited’ (Article 9). On the prohibition of collective expulsions in the ECHR sys-

tem, see Jean-Yves Carlier and Luc Leboeuf, ‘Collective Expulsion or Not? Individualisation 

of Decision Making in Migration and Asylum Law’, EU Immigration and Asylum Law Pol-

icy 8 January 2018 <https://eumigrationlawblog.eu/collective-expulsion-or-not-individu-

alisation-of-decision-making-in-migration-and-asylum-law/> accessed 1 November 2019; 

Filippo Scuto, ‘Aliens Protection against Expulsion and Prohibition of Collective Expulsion 

by the Jurisprudence of the European Court of Human Rights’ Federalismi.it, Focus Hu-

man Rights 25 June 2018; Jean-Yves Carlier and Sylvie Sarolea, Droits des étrangers (n 47) 

111; Francesco Luigi Gatta, ‘The Problematic Management of Migratory Flows in Europe 

and Its Impact on Human Rights: The Prohibition of Collective Expulsion of Aliens in the 

Case Law of the European Court of Human Rights’ in Giovanni Carlo Bruno, Fulvio Maria 

Palombino and Adriana Di Stefano (eds), Migration Issues before International Courts and 

Tribunals (CNR 2019) forthcoming.
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States from removing aliens as a group, without examining their per-

sonal circumstances and, consequently, without enabling them to put 

forward their arguments against the expulsion measure.75 So conceived, 

the prohibition of collective expulsion of aliens has an absolute charac-

ter, which seems to be considered as a general principle of international 

law recognised by civilised nations.76 In the light of these circumstances, 

therefore, a violation of the prohibition of collective expulsion of aliens 

appears as particularly serious in terms of respect of the principle of the 

rule of (human rights) law.

As the case law of the ECtHR on Article 4 of Protocol no 4 ECHR 

demonstrates, migration control practices put in place in frontline Euro-

pean States in the face of the so-called refugee crisis have raised com-

plex issues in terms of respect of the prohibition of collective expulsions. 

Following its inclusion in the Convention in 1963, such a provision has 

remained ‘inactive’ for a long period of time, with only the moderate en-

gagement of the Strasbourg Court during the decades. In contrast, lit-

igation on collective expulsions has gained momentum in recent years, 

and notably since 2010 onwards, increasing in parallel with the growing 

migratory pressure in the Mediterranean and the consequent responses 

put in place by EU frontline Member States. In such a different scenario, 

States’ practices of border control and migration management, such as 

externalised push-back operations or the interception of migrants on the 

high seas, have put the ECtHR in a position of dealing with new chal-

lenges. 

Until that moment, in fact, the vast majority of cases relating to 

Article 4 of Protocol No 4 ECHR involved aliens who were already on 

the national territory of the State concerned: therefore, no question of 

territorial applicability arose.77 The turning point was the Hirsi Jamaa 

case, in which the ECtHR unanimously concluded for the extraterritori-

al applicability of Article 4 of Protocol No 4, basing its interpretation on 

the concept of jurisdiction under Article 1 ECHR. What is particularly 

signifi cant in the Court’s reasoning, revealing a pragmatic and human 

rights-oriented approach, is the establishment of the link between the 

prohibition of collective expulsion and the types of border control prac-

tices put in place at that time by States. The ECtHR, drawing the picture 

of the evolving European migratory scenario, acknowledged that ‘mi-

gratory fl ows in Europe have continued to intensify, with increasing use 

75  Hirsi Jamaa (n 50) para 177.

76  International Law Commission, ‘Third Report on the Expulsion of Aliens by Mr Maurice 

Kamto, Special Rapporteur’, UN Doc A/CN.4/581 (2007) para 115. 

77  See, for example, KG v Germany App no 7704/76 (European Commission of Human 

Rights, 11 March 1977); Andric v Sweden App no 45917/99 (ECtHR 23 February 1999); 

Conka v Belgium App no 51564/99 (ECtHR, 5 February 2002). 
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being made of the sea’ and that ‘the interception of migrants on the high 

seas and their removal to countries of transit or origin are now means of 

migratory control in so far as they constitute tools for States to combat 

irregular migration’.78

The Court followed the same approach in Sharifi  and Others v It-

aly and Greece, concerning the deportation to Greece of migrants who 

had clandestinely boarded vessels for Italy.79 The ECtHR condemned the 

immediate refoulement of the migrants arriving from Greece to the Ital-

ian port of Ancona, establishing the applicability of Article 4 of Protocol 

No 4 to cases of the refusal to allow entry to the national territory to 

persons arriving illegally. The Court did not consider it relevant to as-

certain whether the migrants were expelled before or after physically 

reaching the Italian territory. In other words, the prohibition of collective 

expulsion is potentially applicable also when aliens have not concretely 

‘touched’ the national territory of the State.80

The extraterritorial applicability of Article 4 of Protocol No 4 and the 

concept of State jurisdiction in migration control matters were addressed 

again in the case ND and NT v Spain.81 The case concerned the imme-

diate and allegedly collective expulsion of migrants intercepted in the 

attempt of crossing the Spanish-Moroccan borders in Melilla, a Spanish 

enclave situated on the North-African coast. As the Spanish government 

explained in its argumentations presented before the Strasbourg Court, 

this border crossing is made up of a total of three enclosures, two ex-

ternal barriers and a third, fi nal internal fence. As the applicants did 

not succeed in climbing and passing through all the three protective 

structures, they had not physically entered the Spanish territory, with 

the consequence that the events had occurred outside the jurisdiction of 

Spain. 

The Court did not share the government’s argument. Following its 

previous approach, it considered it irrelevant and unnecessary to deter-

mine exactly whether or not the Spanish-Moroccan border crossing of 

Melilla was actually located in Spain. Rather, recalling its judgment in 

Hirsi Jamaa, the judges pointed out that what matters for the applicabili-

ty of the Convention is the circumstance that control is exercised, de jure 

and de facto, by the State over the individuals concerned. In the ND and 

NT case, as the migrants were brought down from the barriers, arrested 

and then expelled by the Spanish Guardia Civil, for the Court the events 

78  Hirsi Jamaa (n 50) para 176.

79  Sharifi  and Others v Italy and Greece App no 16643/09 (ECtHR, 21 October 2014). 

80  ibid, paras 210-213.

81  ND and NT v Spain Apps nos 8675/15 and 8697/15 (ECtHR, 3 October 2017). 
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fell within the jurisdiction of Spain for the purposes of Article 1 ECHR.82 

Accordingly, it unanimously declared that Spain violated Article 4 of Pro-

tocol No 4 to the Convention. Such a conclusion, however, may be denied 

and reformed as, following the judgment in ND and NT, the Spanish Gov-

ernment requested the case to be referred to the Grand Chamber, before 

which, at the time of writing, it is still pending.83

As already said, the case law on the collective expulsion of aliens is 

growing, involving an increasing number of States, and basically cover-

ing the whole perimeter of the European external borders. In fact, while 

frontline EU Mediterranean countries, such as Italy and Spain, have 

already been − or currently are84 − involved in cases of collective expul-

sions due to their border control practices aimed at tackling maritime 

migratory fl ows, the case law on Article 4 of Protocol No 4 now encom-

passes a number of pending cases involving potential human rights vio-

lations occurring at the land borders of Eastern European States, such 

as Slovakia,85 Croatia,86 Latvia,87 Poland88 and Hungary.89 

This scenario offers further confi rmation of the potential repercus-

sions of States’ border policies on migrants’ rights. The Strasbourg Court 

is aware of the existing friction between the competing interests of gov-

ernments and migrants, acknowledging the serious diffi culties faced by 

national authorities in dealing with increasing migratory fl ows. In par-

ticular, it has emphasised that ‘States which form the external borders of 

the European Union are currently experiencing considerable diffi culties 

in coping with the increasing infl ux of migrants and asylum-seekers’, 

82  ibid, paras 49-55.

83  A public hearing was held before the Grand Chamber of the ECtHR on 26 September 

2018.

84  As for Spain, at the time of writing, cases of collective expulsions of aliens allegedly 

carried out at the border crossings of Ceuta and Melilla are pending before the ECtHR: 

Doumbe Nnabuchi v Spain App no 19420/15, communicated to the Spanish Government 

on 14 December 2015, and Balde and Abel v Spain App no 20351/17, communicated on 

12 June 2017.

85  Asady and Others v Slovakia App no 24917/17, communicated to the Government on 26 

September 2016, concerning the expulsion to Ukraine of 19 Afghan nationals.

86  MH and Others v Croatia App no 15670/18, communicated to the Government on 11 

May 2018.

87  MA and Others v Latvia App no 25564/18, communicated to the Government on 10 May 

2019.

88  MK and Others v Poland App no 43643/17, communicated on 21 July 2017; MA and Oth-

ers v Poland App no 42907/17, communicated on 3 August 2017; DA and Others v Poland 

App no 51246/17, communicated on 7 September 2017, all concerning the refusal of entry 

and the following removal to Belarus of migrants of various nationalities.

89  HK v Hungary App no 18531/17; Khurram v Hungary App no 12625/17, both commu-

nicated to the Hungarian Government on 13 November 2017 and concerning the expulsion 

of aliens to Serbia.



126 Francesco Luigi Gatta: Migration and the Rule of (Human Rights) Law

and that it ‘does not underestimate the burden and pressure this situa-

tion places on the States concerned’.90 As for migration across the Med-

iterranean, the Court has affi rmed that it is ‘particularly aware of the 

diffi culties related to the phenomenon of migration by sea, involving for 

States additional complications in controlling the borders in Southern 

Europe’.91 

Having said that, the ECtHR, while reiterating, in general terms, 

the States’ sovereign and legitimate right to control borders, at the same 

time affi rms the necessity for national authorities to carry out migration 

control measures in full compliance with their international obligations 

arising from the Convention, even in cases of intense migratory pressure. 

6 Detention and deprivation of liberty of migrants

Another signifi cant human rights violation linked to securitisation 

and restrictive migration control policies put in place by frontline EU 

Member States is that of illegal detention. Unlawful and prolonged forms 

of detention of migrants and asylum seekers may be regarded as a fur-

ther symptom of the breakdown of the principle of the rule of (human 

rights) law as applied and considered in the migration domain.

Evidence shows that illegal deprivation of liberty takes place in var-

ious forms at EU external borders, carried out in a manner incompatible 

with the rule of law understood as the obligation to respect basic princi-

ples such as lawfulness and protection against arbitrariness, transpar-

ency, full observance of substantive and procedural guarantees, access 

to justice and availability of effective remedies. Additionally, unlawful 

detention also involves minors and children, whose state of vulnerability 

requires States to observe and apply special attention. 

Against this background, problematic cases of migrants unlawfully 

held in detention have emerged in the past years, especially with respect 

to Italy and Greece, the two countries mostly overloaded with migratory 

fl ows. In this regard, concerns have been expressed, in particular, with 

respect to the so-called ‘hotspot approach’, launched in 2015 and carried 

out in the two mentioned Member States with a view to better managing 

migratory pressure and the reception of the high numbers of incoming 

migrants.92 

90  MSS (n 71) para 223.

91  Hirsi Jamaa (n 50) para 122.

92  On the hotspot approach, see, among others, Sergio Carrera, ‘An Appraisal of the Euro-

pean Commission of Crisis’ (CEPS 2019) 17; Sergio Carrera and others ‘The EU’s Response 

to the Refugee Crisis. Taking Stock and Setting Policy Priorities’ (2015) CEPS, CEPS Essay 

no 20, 16 December 2015, 7; Sergio Carrera and Elspeth Guild, ‘Can the New Refugee 
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More specifi cally, the intention of the European Commission was for 

the hotspot approach to represent a tool aimed at guaranteeing the more 

orderly and effective management of arrivals in the EU and of the related 

procedural phases, including identifi cation, screening and registration 

of migrants, together with the proper functioning of the following pre-

scribed processes in accordance with the EU asylum regime.93 In other 

words, while Member States’ responsibility for border control, mainte-

nance of law, order and internal security remains unaltered (Article 72 

TFEU), through the hotspot approach they receive EU fi nancial (funds), 

operational (agency, such as Frontex and EASO) and technical (EURO-

DAC) assistance and support for the orderly management of borders and 

arrivals of migrants on entry to the EU.

The experience of the hotspots has provoked a number of divergent 

opinions, generating controversies and problematic issues. For the EU 

institutions, it has all in all been a successful experience, which has con-

tributed to the better management of migratory fl ows on the European 

southern external borders. For the European Commission, in particular, 

‘the setting up of hotspots in Greece and Italy is a tangible operation-

al achievement and a concrete example of the principles of solidarity 

and responsibility in responding to the pressure faced by these Member 

States’.94 The European Parliament, for its part, has expressed the need 

to ensure, at the same time, proper support to EU frontline Member 

States together with the respect of fundamental rights of all migrants.95 

The European Court of Auditors, in its special report on the budgetary 

management of the hotspot approach, concluded that, overall, it has pos-

itively contributed to the better management of migratory fl ows in the 

EU.96

Relocation System Work? Perils in the Dublin Logic and Flawed Reception Conditions in 

the EU’ (2015) CEPS, CEPS Policy Brief no 334, October 2015, 8; Danish Refugee Council, 

‘Fundamental Rights and the EU Hotspot Approach’ (October 2017) <https://drc.ngo/me-

dia/4051855/fundamental-rights_web.pdf> accessed 1 November 2019.

93  According to the Commission, the hotspot is a ‘platform for the agencies to intervene, 

rapidly and in an integrated manner, in frontline Member States when there is a crisis due 

to specifi c and disproportionate migratory pressure at their external borders, consisting of 

mixed migratory fl ows and the Member State concerned might request support and assis-

tance to better cope with that pressure’. See Commission, ‘Communication on Managing 

the Refugee Crisis: Immediate Operational, Budgetary and Legal Measures under the Euro-

pean Agenda on Migration’ COM(2015)490 fi nal, 5.

94  Commission, ‘Communication on Delivering of the European Agenda on Migration’ 

COM(2017) 558 fi nal 12.

95  European Parliament, Resolution of 12 April 2016 on the Situation in the Mediterranean 

and the Need for a Holistic EU Approach to Migration (2015/2095(INI)) [2018] OJ C58, 

paras 84-85.

96  European Court of Auditors, ‘EU Response to the Refugee Crisis: the “Hotspot” Ap-

proach’, Special Report no. 6/2017, pursuant to Article 287(4) second subparagraph, TFEU.
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The hotspot approach has also been widely criticised. In particular, 

criticism has been expressed, on the one hand, with regard to the ways in 

which it has been put in place, lacking a clear legal basis and being out-

side a proper, transparent and democratic decision-making process (rule 

of law);97 on other hand, also and especially, criticism has been levelled at 

the unlawful treatment and the recurring human rights violations of mi-

grants in the Greek and Italian hotspot centres (rule of human rights law). 

As for the latter aspect, concerns about the human rights situation 

of migrants held in the hotspot have been manifested within the EU, for 

example by the FRA,98 and, at the international level, by several interna-

tional organisations and bodies, as well as by various NGOs.99 The FRA, 

in particular, in its 2016 Opinion on Fundamental Rights in Hotspots 

in Greece and Italy, highlighted a number of pressing issues, including, 

among the most serious, the prolonged duration of the deprivation of lib-

erty, the poor detention conditions, the extreme situation of overcrowd-

ing, the inadequate level of care for vulnerable categories of migrants, in-

cluding children and those with special needs. These fi ndings had been 

confi rmed by other international observers, including the UNHCR.100

In February 2019, in response to a request of the European Par-

liament, the FRA specifi cally issued an update of its 2016 Opinion, es-

sentially concluding that, since then, no signifi cant progress had been 

made with regard to the human rights situation of migrants and asylum 

seekers held in the Italian and Greek hotspot reception centres.101 More 

97  On these issues, see, among others, Darren Neville, Sarah Sy and Amalia Rigon, ‘On the 

Frontline: The Hotspot Approach to Managing Migration’, Study for the European Parlia-

ment, Directorate-General for Internal Policies, Policy Department Citizens’ (2016) Rights 

and Constitutional Affairs, Justice Freedom and Security, PE 556.942, May 2016, 30; Sim-

one Penasa, ‘L’approccio ‘hotspot’ nella gestione delle migrazioni: quando la forma (delle 

fonti) diviene sostanza (delle garanzie). Effi cientismo e garantismo delle recenti politiche 

migratorie in prospettiva multilivello’ in Fulvio Cortese and Gracy Pelacani (eds), Il Diritto in 

Migrazione (Editoriale Scientifi ca 2017) 395.

98  FRA, Opinion of the European Union Agency for Fundamental Rights on Fundamental 

Rights in the ‘Hotspots’ Set Up in Greece and Italy, FRA Opinion5/2016 [Hotspots], 29 

November 2016; FRA, Current Migration Situation in the EU: Oversight of Reception Facil-

ities, September 2017; FRA, Periodic Data Collection on the Migration Situation in the EU, 

February 2018.

99  See, among others, Amnesty International, ‘Hotspot Italy. How EU’s Flagship Approach 

Leads to Violations of Refugee and Migrant Rights’ (EUR 30/5004/2016, 3 November 2016); 

Amnesty International, Report 2017/18. The State of the World’s Human Rights, 2018 (POL 

10/6700/2018) 211-214; Council of Europe, European Committee for the Prevention of 

Torture and Inhuman or Degrading Treatment or Punishment, ‘Preliminary Observations 

on the Visit to Greece (CPT/Inf, 2018)20. 

100  UNHCR, Greece Aegean Islands, Fact Sheet, 1/31 May 2018.

101  FRA, ‘Update of the 2016 Opinion of the European Union Agency for Fundamental 

Rights on Fundamental Rights in the ‘Hotspots’ Set Up in Greece and Italy’ FRA Opinion − 

3/2019 [Hotspot Updates] Vienna, 4 March 2019.



129CYELP 15 [2019] 99-133

specifi cally, the main challenges highlighted by the FRA in 2016, and 

still persisting today, concern: access to international protection, includ-

ing issues such as the excessive length of procedures, information and 

proper assistance; child protection, especially with regard to insuffi cient 

assistance to unaccompanied minors; identifi cation and treatment of 

vulnerable people, especially in terms of shortages of specifi c person-

nel such as doctors, psychologists and interpreters; security, involving 

a growing number of incidents, disorders, riots and clashes with police 

offi cers; return and readmission, with regard to human rights issues 

arising during the relative procedures.102

Besides the FRA, criticisms about the conditions of the hotspots 

have come from many other sources. The Italian hotspots, for exam-

ple, have been criticised, among others, by the European Committee for 

the Prevention of Torture,103 while those present on the Greek islands 

have led to a number of applications being lodged before the Strasbourg 

Court.104 With regard to the current situation in Greece, UNHCR has 

recently urged the Hellenic Government to take action in order to prop-

erly deal with the overcrowding of the islands’ reception centres, severe-

ly overloaded way beyond their capacity, defi ning the situation of those 

located in Lesvos, Samos and Kos as ‘critical’.105 The UNHCR has thus 

concluded that ‘keeping people on the islands in these inadequate and 

insecure conditions is inhumane’.106

In this framework, the issue of the detention of migrants in the 

hotspots or other reception centres for aliens has been addressed by 

the Strasbourg Court, which has been involved in a growing number of 

cases of violation of Article 5 ECHR committed by frontline EU Member 

States with regard to migrants and asylum seekers. An example in this 

sense is the case Khlaifi a and Others v Italy, where the Court found sev-

eral violations of the right to liberty relating to the unlawful detention of 

102  ibid. In particular, in its 2016 Opinion, the FRA formulated 21 individual opinions 

to address the fundamental rights shortcomings identifi ed in the implementation of the 

hotspot approach in Greece and Italy. In its 2019 update, the FRA concludes that most of 

the 21 identifi ed issues still remain valid. More specifi cally, only three of them were properly 

dealt with, while in eight opinions, there were developments although they did not result in 

signifi cant improvements on the ground. In 10 out of 21 opinions, there was no signifi cant 

progress at all.

103  European Committee for the Prevention of Torture and Inhuman or Degrading Treatment 

or Punishment, Report to the Italian Government on the visit to Italy (CPT/Inf (2018)13).

104  JR and Others v Greece App no 22696/16 (ECtHR, 25 January 2018); Kaak and Others 

v Greece App no 34215/16 (ECtHR, 3 October 2019). Previously, see also Rahimi v Greece 

App no 8687/08 (ECtHR, 5 April 2011).

105  UNHCR, ‘Greece Must Act to End Dangerous Overcrowding in Island Reception Centres, 

EU Support Crucial’ (UNCHR, 1 October 2019).  

106  ibid.
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Tunisian migrants held in degrading detention conditions in a reception 

centre on the island of Lampedusa and subsequently on ships moored in 

Palermo harbour.107

An example concerning Greece may be found in the recent judgment 

Kaak and Others v Greece, delivered on 3 October 2019, where the ECtHR 

dealt with the issues of the conditions and the lawfulness of the deten-

tion in the hotspot of Vial and Souda, on the Greek island of Chios, of 51 

persons from Afghanistan, Palestine and Syria.108 While the Court did 

not fi nd that the detention conditions amounted to inhuman or degrad-

ing treatment contrary to Article 3, nor that the duration of the detention 

(one month) was excessive in the light of the circumstances of the case, it 

declared a violation of Article 5(4) ECHR with regard to the lawfulness of 

the procedures applied to the applicants. In particular, they did not have 

legal assistance, nor were they put in a position to understand informa-

tion about their situation and, especially, the various legal remedies and 

appeal possibilities at their disposal.

Issues concerning migrants in detention have regarded not only 

Greece and Italy, but have also recently emerged with respect to cases 

located along the Eastern European land borders. Regarding Hungary, 

for example, concerns about the arbitrary deprivation of liberty of mi-

grants and asylum seekers have been expressed, among others, by the 

UN Working Group on Arbitrary Detention109 and the CoE Commissioner 

for Human Rights,110 while the UN Subcommittee on the Prevention of 

Torture, already in 2017, urged Hungarian authorities to immediately 

address the issue of the systematic use of detention and to explore alter-

natives to it.111

The ECtHR, through its decisions, has certifi ed the existence of sig-

nifi cant issues in terms of migration control through detention: in its 

judgment in the case OM v Hungary, it held that there had been a viola-

107  Khlaifi a and Others v Italy App no 16483/12 (ECtHR, 1 September 2015). The Chamber 

found a violation of Article 5 ECHR, with regard to its paragraphs 1, 2 and 4. It also found 

a violation of Article 3 ECHR with regard to the detention conditions in the reception centre 

on the island of Lampedusa. In its following Grand Chamber judgment, however, the Court, 

while confi rming the violations of Article 5, under all the previously addressed profi les, did 

not fi nd a violation of Article 3 ECHR. See Khlaifi a and Others v Italy App no 16483/12 

(ECtHR, Grand Chamber, 15 December 2016).

108  Kaak and Others (n 104).

109  UN Working Group on Arbitrary Detention, Report on the Mission to Hungary, 3 July 

2014, A/HRC/27/48/Add 4.

110  CoE Commissioner for Human Rights, Report Following the Visit in Hungary from 1 to 

4 July 2014, 16 December 2014, CommDH(2014)21.

111  UN Subcommittee on the Prevention of Torture, Hungary’s Use of Detention in the Spot-

light as UN Torture Prevention Body Concludes Visit, 31 March 2017.
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tion of the right to liberty because of the arbitrariness of the detention 

of an Iranian asylum seeker who clandestinely crossed the Hungarian 

border from Serbia.112 Moreover, while other cases are pending,113 in 2018 

the Strasbourg Court granted interim measures, ordering the Hungar-

ian border authorities to provide food to asylum seekers who were de-

prived of it because they were challenging their detention in court.114 As 

mentioned above, the issue of the non-provision of food in transit zones 

by Hungarian authorities has also induced the European Commission 

to take action, launching and carrying on an infringement procedure.

Serious issues in terms of the rule of law, the protection of human 

rights and respect of substantive and procedural guarantees emerge 

also and in particular with regard to the detention of migrant children. 

By way of example, concerns in this sense have been expressed by the 

CoE Commissioner for Human Rights with particular regard to Croatia, 

which is considered to be a transit country for unaccompanied migrant 

minors.115 Further confi rmation of the seriousness of the issue has come 

from the Group of Experts on Action against Traffi cking in Human Be-

ings (GRETA), which, in a recent report on Croatia, noted an increase in 

the number of unaccompanied migrant minors who disappeared from 

reception centres for asylum seekers, highlighting the risks in terms of 

possible exploitation and traffi cking.116

7 Concluding remarks

The recent European migration crisis has contributed to an acceler-

ation of the phenomenon of ‘rule of law backsliding’ in some EU Member 

States. Confronted with increasing migratory pressure, some govern-

ments, in the name of the emergency situation (but also sometimes for 

electoral purposes) have resorted to atypical and informal measures of 

migration governance. These have consisted of processes of securitisa-

tion of borders, restrictive approaches towards incoming migrants and, 

in cooperation with strategic non-EU countries, externalisation strate-

gies in order to curb arrivals and prevent aliens from reaching European 

territory. 

112  OM v Hungary App no 9912/15 (ECtHR, 5 July 2016). 

113  WO and Others v Hungary (n 45).

114  European Parliament Resolution (2017/2131(INL)) para 67.

115  CoE Commissioner for Human Rights, Report Following the Visit to Croatia, Com-

mDH(2016)31, paras 110ff.

116  GRETA, ‘Report Concerning the Implementation of the European Convention on Action 

Against Traffi cking in Human Beings by Croatia’, GRETA(2015)33, 4 February 2016, paras 

60ff.
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Such restrictive migration policies raise serious issues as regards 

respect of the principle of the rule of law, under multiple perspectives. 

These issues arise fi rst of all in terms of compliance with legal and proce-

dural requirements and guarantees established under both EU law and 

national legislations. The proliferation of migration-related measures, 

which sound ‘legal’ without actually being so, represents a worrying 

trend in some EU frontline Member States, which have been increas-

ingly resorting to informal and non-legally binding processes of migra-

tion management in order to avoid legislative, procedural and democratic 

frames. Such an approach ultimately appears as incompatible with es-

sential components of the principle of the rule of law, such as legitima-

tion, transparency, legal and procedural certainty, openness and demo-

cratic participation, coupled with gaps in judicial protection and issues 

in terms of accountability for potential violations of human rights. 

Additionally, the responses put in place by EU frontline Member 

States appear to be problematic also in terms of compliance with the 

rule of (human rights) law, due to the serious repercussions on migrants’ 

fundamental rights, protected under the relevant provisions of interna-

tional and EU law. Some of them, such as the prohibitions of refoulement 

and of collective expulsions, have an absolute character and admit no 

derogations, with the consequence that their violation appears possibly 

as even more serious in terms of the rule of law, understood as the duty 

to observe relevant human rights obligations.

What response has been put forward in Europe to address such a 

‘crisis’ of the rule of law? What reactions and remedies have been en-

visaged and adopted? At the EU level, the response has been mainly a 

political one. Among European institutions, initiatives have come espe-

cially from the European Parliament, which, in 2018, decided to trigger, 

for the fi rst time, the rule of law mechanism under Article 7 TEU against 

Hungary. Many manifested doubts and scepticism about whether this 

initiative would lead to tangible and effective results for the protection 

of the principle of the rule of law.117 Still, it raises awareness about se-

rious rule of law issues that are arising in Europe, also with regard to 

the treatment of migrants and asylum seekers, showing the consequent 

intention to address them. 

The CJEU, for its part, has done little to address the protection of 

migrants and the repercussions on their rights with regard to the exter-

nal dimension of the EU’s and Member States’ migration policy.118 While 

it has adopted and maintained quite a strong approach in the defence 

117  Among others, see Carrera and Bard (n 30).

118  Carlier and Crépeau (n 1).
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of migrants’ rights regarding their treatment inside the territory of the 

Union, it has proven to be rather lacking in the protection of migrants 

with regard to treatment outside Europe, even when such treatment is 

prompted by the external dimension of EU migration policy. The EU-Tur-

key Statement is the most emblematic example in this sense.

At the international level, besides the active criticism coming from 

various actors within the UN framework, as well as from several NGOs, 

the CoE, through its organisms and institutions, has particularly fo-

cused on the deterioration of the rule of law in Europe with regard to 

the migration domain. In addition to monitoring initiatives and periodic 

controls on the States’ capacity to ensure respect of migrants’ rights, a 

central role has been played by the Strasbourg Court, which, in striking 

a balance between the EU Member States’ interest to control migratory 

fl ows on the one hand and the respect of human rights on the other, 

fi rmly stated the need to ensure an essential level of protection of aliens 

against unlawful conduct such as collective expulsions and refoulement 

practices. 

The Court’s voice sounds particularly signifi cant and its careful vig-

ilance against human rights violations by European States in the migra-

tion domain is highly valuable. This is especially so in times character-

ised by increasing xenophobic discourse, hostile attitudes, and restrictive 

and aggressive policies towards migrants.

This work is licensed under the Creative Commons Attribution − Non-Commercial 

− No Derivatives 4.0 International License.
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RETHINKING THE EUROPEAN MODEL LAW OF SET-OFF 
IN THE ERA OF BREXIT AND THE RECENT REFORM 

OF THE FRENCH CIVIL CODE

Lidija ©imunoviÊ ∗

Abstract: In 2003 the Commission on European Contract Law (herein-

after: CECL) published the Principles of European Contract Law Part 

III (hereinafter: PECL III) which contained the provisions on EU set-off 

(hereinafter: EU model law of set-off). These are soft law provisions 

whose text was the result of the work of the most prominent academ-

ics from EU Member States. Considering that the Germanic, Romanic, 

and English set-off models coexist on the territory of the EU, the EU 

model law of set-off represents a reconciliation of the different private 

law traditions and models of set-off. During the 25 years since the 

adoption of the EU model law of set-off, several signifi cant changes 

have occurred in the EU, which relate to its set-off law directly and 

indirectly. The most signifi cant change is certainly the issue of Brexit 

and the possibility of Great Britain leaving the EU. Furthermore, it is 

important to note that automatic set-off was abandoned in France, 

which means it has replaced the Romanic set-off model with the Ger-

man model.

This paper starts with the context in which the European set-off rules 

were adopted. Then, the author identifi es the nomotechnical and prac-

tical defi ciencies in the EU model law of set-off in the context of the 

changed circumstances in the EU. The fi nal part of the paper presents 

propositions for the change of the existing EU model law of set-off, 

which would help overcome the identifi ed defi ciencies and gaps. Con-

sideration is also given to the question of whether, after Brexit and the 

change in the French set-off rules, the provisions of the EU model law 

of set-off which were infl uenced by English and French set-off laws 

should be removed. 

Keywords: set-off, EU set-off, PECL III, Brexit

1 Introduction 

Set-off, as a means of discharging obligations, is not limited by state 

borders. Parties to set-off are mostly merchants from different states 

whose national set-off rules can differ signifi cantly across the EU ter-

* Lidija ©imunoviÊ, PhD, Teaching Assistant, Faculty of Law, Josip Juraj Strossmayer Uni-

versity of Osijek, orcid.org/0000-0003-4753-5590. DOI: 10.3935/cyelp.15.2019.342.
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ritory.1  An additional issue can arise due to the fact that the national 

set-off rules of one party do not necessarily have to be known or available 

to the other party to set-off. For the above-mentioned reasons, the idea 

was born for the creation of set-off rules at the EU level which would be 

uniformly interpreted across the EU. 

Legal experts who started advocating for the adoption of a Euro-

pean Civil Code which would be applicable across the EU in the 1980s2 

had the most signifi cant role in the development of the EU model law of 

set-off.3 The Commission on European Contract Law (hereinafter: CECL) 

was established for that purpose.4 The fi rst work as a product of the 

CECL was published in as early as 1995: Principles of European Contract 

Law Part I.5 This document prescribed the principles of European Con-

tract Law, which were designed to be acceptable to all EU Member States. 

Thereupon, in 1999, the second part of PECL was published.6  Finally, 

the third part − PECL III − was published in 2003 and it contained the 

EU model law of set-off.7 The purpose of the adoption of this EU model 

law of set-off was the establishment of a common core of set-off rules 

1  This paper was created as a result of research conducted at the Max Planck Institute for 

Comparative and International Private Law in Hamburg, Germany, for which the author 

received a one-month scholarship. In the paper, the term EU model law of set-off refers only 

to the provisions of PECL III. The term Romanic model of set-off refers to the Italian, Spanish 

and Greek national rules on set-off. The term Germanic model of set-off refers to the Ger-

man, Swiss and Austrian national rules on set-off. In this sense, see R Zimmermann, Com-

parative Foundations of a European Law of Set-off and Prescription (CUP 2002) 36. Wood 

uses for Romanic model of set-off the term Napoleonic group, and for the Germanic model of 

set-off, the term Roman-Germanic group of set-off. See PR Wood, Set-Off and Netting, Deriv-

atives, Clearing Systems (Sweet and Maxwell 2007) 10-11. 

2  In this sense, see, for example: S Leible & M Lehmann, European Contract Law and 

German Law (Kluwer Law International 2014) 630, 645-648, 693-696, 700-710; Zimmer-

mann (n 1) 18-60. See also S PetriÊ, ‘Introduction to the Principles of European Contract 

Law’ (2008) 29(1) Journal of the Faculty of Law in Rijeka 1-10; S PetriÊ, ‘The Draft Joint 

Referent Framework for European Private Law’ (2009) 30(1) Journal of the University of 

Rijeka Faculty of Law 473; E MišËeniÊ, ‘European Contract Law on the Road From Soft 

Law to Hard Law: An Overview of the Optional Common European Sales Law (CESL)’ 

(2012) 33(2) Journal of the University of Rijeka Faculty of Law 695; D BabiÊ & D ZgrabljiÊ 

Rotar, ‘The Reform of Confl ict of Law Rules for Contractual Obligations in Law’ (2010) 

Croatian Law Journal 54.

3  The term ‘European law of set-off’ was introduced by Zimmermann (n 1) 18.

4  L ©imunoviÊ, ‘Set-off’ (PhD thesis, Zagreb Faculty of Law 2019) 30.

5  PetriÊ, Principles of European Contract Law (n 2). 

6  ibid. 

7  ibid. The reason for the adoption of these rules was the national particularity of the regu-

lation of the private law subject matter in the national legislature of the EU Member States, 

which was seen as an obstacle to the maintenance of a unique EU market. For more, see D 

AkšamoviÊ & S JeliniÊ, ‘UEU Contract Law at a Turning Point’ (2010) 60(1) Journal of the 

Faculty of Law Zagreb 203. 
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which would serve as a model for the adoption and interpretation of the 

law of the EU and the EU Member States. 8  

Today, 25 year later, it is time to assess the impact and importance 

of the EU model law of set-off.9 The EU model law of set-off was and still 

is the starting point for a broad range of doctrinal discussions because 

they represent a reconciliation of diverging private law traditions and 

set-off models. 

Accordingly, this paper starts with the context in which the Europe-

an set-off rules were adopted. Afterwards, the author provides an over-

view and analysis of the provisions of the EU model law of set-off. These 

provisions are analysed in the context of the changes which occurred on 

the EU market as well. The most signifi cant change which is analysed 

refers to the issue of the sustainability of the applicable rules in cir-

cumstances where Great Britain is considering leaving the EU through 

Brexit. Furthermore, it is important to note that automatic set-off was 

abandoned in France, which means they have replaced the Romanic set-

off model with the Germanic model. The fi nal part of the paper aims 

to initiate future academic debate on the EU model law of set-off and 

gives future propositions for the EU model law of set-off, which would 

help overcome the identifi ed defi ciencies and gaps. The paper also asks 

whether, after Brexit and the change in the French set-off rules, the pro-

visions of the EU model law of set-off which were infl uenced by English 

and French set-off laws should be removed.

2 The period prior to the adoption of the EU model law of set-off 

An attempt to create unifi ed rules of the law on obligations, ie a Eu-

ropean Civil Code, was introduced back in 1982 by the Lando Commis-

sion10 which consisted of esteemed legal experts and academics.11 In or-

der to adopt the EU model law of set-off, the Lando Commission studied 

8  This attempt to unify the EU model law of set-off through PECL III was not an isolat-

ed project. Later documents, such as the Draft Common Frame of Reference (hereinafter: 

DCFR) of 2017 also dealt with and regulated the issue of the EU model law of set-off. DCFR 

regulates set-off in its third book Obligations and Rights. This paper makes special refer-

ence to the set-off provisions from DCFR, because they are largely similar to the provisions 

of PECL III. ©imunoviÊ (n 4) 29-30. 

9  For the purposes of this paper, the term set-off is not limited only to set-off as recognised 

by the national legislatures as a means of discharging mutual claims. Therefore, this paper 

does not address procedural or contractual set-off. Furthermore, the paper does not anal-

yse the provisions which govern set-off in bankruptcy and execution proceedings, because 

these types of set-off are subject to the mandatory provisions of national set-off rules.  

10  Commission on European Contract Law.

11  ©imunoviÊ (n 4) 28.
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the provisions of ten national laws of EU Member States on set-off. 12 The 

three legal systems which stood out with distinguished models of set-off 

on the EU territory were Germany, England and France. In addition, oth-

er sources used in the adoption of PECL were the Uniform Commercial 

Code, Restatements of Law, the UNIDROIT Principles of International 

Commercial Contracts, and the Vienna Convention on Contracts for the 

International Sale of Goods (hereinafter: CISG).13

The starting point for the analysis of the national laws and the iden-

tifi ed set-off models were the common features of all the national set-off 

rules of the EU Member States.14  In this sense, it was concluded that 

under all the reviewed systems, the terms ‘set-off’ and ‘compensation’ 

represent means of obligation discharge. It was also understood that 

there has been little systemic discussion on set-off in legal literature, 

that set-off is distinguished from set-off by agreement and compensable 

counter-claims, and that these are different legal terms.15 

After establishing the preliminary conclusions, members of the 

Lando Commission narrowed their research only to the decision on the 

legal nature of set-off and the occurrence of its legal effects. The dilemma 

was whether set-off should be of a substantive or procedural nature, ie 

whether it should be automatic or unilateral and what impact this would 

have on the moment the effects of set-off occur. There were not many 

disagreements on these issues within the Commission, and thus the 

members easily agreed that set-off in the EU would be of a substantive 

and not of a procedural nature, and that it would occur at the moment of 

the unilateral notifi cation of set-off (the so-called ex nunc effect) after the 

requirements for set-off were met, and not automatically by force of law, 

or from the moment the requirements for set-off were fulfi lled.16 

Despite the fact that consensus was easily reached, the discussions 

of the Lando Commission lasted for a longer time because the academics 

lingered on the doctrinal proof and on the confi rmation of the thesis that 

the proposed solutions were correct and optimal. One of the most elab-

orated theses regarding the EU model law of set-off was the justifi cation 

12  Zimmerman states that a systematic analysis of Austrian, Dutch, English, French, Ger-

man, Greek, Italian, Scottish, Spanish and Swedish law was undertaken for these purpos-

es. Zimmermann (n 1) 18.

13  ©imunoviÊ (n 4) 29.

14  See Zimmermann (n 1) 1-17; ©imunoviÊ (n 4) 29. On the concept of set-off in compara-

tive legal systems, see more in the chapter of Zimmermann (n 1) 19; P Pichonnaz & L Gul-

lifer, Set-off in Arbitration and Commercial Transactions (OUP 2014) 3.

15  Zimmermann (n 1) 18-22; ©imunoviÊ (n 4) 30.

16  Zimmermann (n 1) 56-60. More details on this will be provided in the following sections.
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of the ex nunc effect of the EU model law of set-off.17 This was due to the 

extensive scholarly debates which took place around the adoption of the 

Dutch Civil Code, which was enacted before PECL III and which adopted 

the retroactive model.18 At the time of the adoption of PECL III, the major-

ity of countries at a comparative level (apart from the Nordic countries) 

had a retroactive effect of set-off. The creators of PECL did not follow the 

national solutions, nor those from the Dutch Civil Code, and they opted 

for the ex nunc effect of set-off. 

The members of the Lando Commission justifi ed their decision by 

stating that, contrary to the position held in the majority of national 

legislatures, retroactive effect was based on unjustifi ed and unverifi ed 

doctrinal determinations.19 The introduction of the ex nunc effect by the 

creators of PECL was justifi ed by the fact that the effects of set-off do not 

have to be identical to the effects of payment or performance, and that 

the ex nunc effect leads to better results than the retroactive effect in the 

assessment of the effects of non-performance, interest and contractual 

penalties.20 

All the work dedicated to the development of EU model law of set-off 

has resulted in the seven articles on EU set-off which were drafted by the 

CECL, and almost completely accepted in the fi nal version of PECL III.21

17  N Jansen & R Zimmermann (eds), Commentaries on European Contract Laws (OUP 2002) 

1810.

18  ibid.

19  Zimmermann (n 1) 60.

20  ibid, 39.

21  See ©imunoviÊ (n 4) 31. O Lando & H Beale, Principles of European Contract Law, 

Performance, Non-performance and Remedies (Martinus Nijhoff Publishers 1999) 95. For an 

easier understanding of the following analysis, the exact content of the EU model law of set-

off is provided here: ‘Article 13:101: Requirements for Set-off: If two parties owe each other 

obligations of the same kind, either party may set off that party’s right to performance (“claim”) 

against the other party’s claim, if and to the extent that, at the time of set-off, the fi rst party: (a) 

is entitled to effect performance; and (b) may demand the other party’s performance. Article 
13:102: Unascertained Claims: (1) A debtor may not set off a claim which is unascertained 

as to its existence or value unless the set-off will not prejudice the interests of the other party. 

(2) Where the claims of both parties arise from the same legal relationship it is presumed that 

the other party’s interests will not be prejudiced. Article 13:103: Foreign Currency Set-Off: 

Where parties owe each other money in different currencies, each party may set off that 

party’s claim against the other party’s claim, unless the parties have agreed that the party 

declaring set-off is to pay exclusively in a specifi ed currency. Article 13:104: Notice of Set-

Off: The right of set-off is exercised by notice to the other party. Article 13:105: Plurality of 

Claims and Obligations: (1) Where the party giving notice of set-off has two or more claims 

against the other party, the notice is effective only if it identifi es the claim to which it relates. 

(2) Where the party giving notice of set-off has to perform two or more obligations towards the 

other party, the rules in Article 7:109 apply with appropriate adaptations. Article 13:106: 
Effect of Set-Off: Set-off discharges the obligations, as far as they are coextensive, as from 

the time of notice. Article 13:107: Exclusion of Right of Set-Off: Set-off cannot be effected: 

(a) where it is excluded by agreement; (b) against a claim to the extent that that claim is not 
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3 Present: the EU model law of set-off

3.1 Scope of application 

The text of PECL III itself states that the EU set-off provisions should 

be applied even without the parties’ explicit consent in two instances.22 

The EU model law of set-off is applicable if the parties agree that their 

contract is governed by general principles of contract law, lex mercatoria, 

or if they conclude a clause to a similar effect.23 The aforementioned pro-

visions will be applied even if the parties do not agree to the law govern-

ing their contract and if it cannot be determined.24

In this sense, it could be concluded that the EU model law of set-off 

might be considered as model law and thus may represent a source of 

law in situations when contractual parties refer to them. In addition, the 

CJEU and the national courts might refer to the PECL in the context of 

contract interpretation or interpretation of contract law. This means that 

the EU model law of set-off will be applied even if the parties do not agree 

to the law governing their contract and if it cannot be determined. 

3.2 Requirements for set-off 

The EU model law of set-off does not provide a defi nition of set-off, 

but it opens with the circumstances under which obligations can be ter-

minated through set-off. Article 13:101 PECL III provides that in the case 

where two parties owe each other obligations of the same kind, either 

party may set off that party’s right to performance (‘claim’) against the 

other party’s claim, if and to the extent that, at the time of set-off, the 

fi rst party: (a) is entitled to effect performance; and (b) may demand the 

other party’s performance.25  

Therefore, it can be deduced that the requirements for set-off under 

the EU model law of set-off are the mutuality, the same kind and maturi-

ty of the obligation, while the obligation of the person seeking set-off does 

not have to be mature. Considering the fact that the above-mentioned 

requirements do not have the same meaning under different national 

laws, the following section analyses their meaning in the context of the 

EU model law of set-off.  

capable of attachment; and (c) against a claim arising from a deliberate wrongful act.’ <www.

trans-lex.org/400200/_/pecl/> accessed 12 June 2019.

22  See Article 1101 PECL III.

23  ©imunoviÊ (n 4) 30. Compare with Art 1101 para 3 PECL III.

24  ©imunoviÊ (n 4). In this sense, compare Art 1101 para 3.b PECL III, then, Leible & Leh-

mann (n 2) 2-3 and Lando & Beale (n 21) 95. 

25  Article 13:101 PECL III.
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3.2.1 Mutuality

Mutuality is the fi rst requirement for set-off under the EU model law 

of set-off.26 Under this requirement, both parties to set-off have to be the 

debtor and creditor of the other side simultaneously.27 These claims do 

not have to be of the same value or arise from the same legal basis.28 In 

order to establish mutuality as a requirement for set-off, the differences 

in the national legislatures of EU Member States have to be reconciled. 29  

Certain national legislation of Member States requires the claims to have 

the same legal basis, ie they have to be connected claims. 30  

If mutuality is observed in the context of the EU internal market, 

then the existence of mutuality as a requirement for set-off under the 

EU model law of set-off is a good solution, as it allows the effi ciency and 

practicality of trade. Otherwise, if only claims arising out of the same 

legal basis or those of the same value could be set-off, the number of 

compensable claims would signifi cantly decrease. 

3.2.2 Obligations of the same kind

The second requirement for set-off under the EU model law of set-

off is that the obligations have to be of the same kind.31  Claims are of 

the same kind if they both refer to money or another generic item of the 

same nature and quality.32  The existence of claims of the same kind 

is determined based on the moment when the set-off is raised.33  On 

a comparative level within the EU, there are divergent interpretations 

of this requirement. For example, under English law, only monetary 

26  According to the provision of Article 13:101 PECL III. 

27  Lat. concurs debiti et crediti. Zimmermann (n 1) 44-45.

28  Zimmermann (n 1)  45.

29  Cf § 387 German BGB; § 1438-144 Austrian ABGB; § 120 Swiss OR; Art 1291 French 

CC; Art 6:127 NGZ; Art 16.6 English Civil Procedure Rules of 1998; Art 1241-1243 Italian 

CC; Art 1196, 1197 and 1202 Spanish CC.

30  Zimmermann (n 1) 45; Wood (n 1) 509. For the set-off requirements in Croatian law, 

which is interpreted in the same way across the former Yugoslavia, see imunovi  (n 4) 100-

102. 

31  This requirement is not expressly defi ned, but its meaning can be derived from Article 

13:101 PECL III. 

32  Zimmermann (n 1) 48; O Lando, E Clive, A Prüm & R Zimmermann (eds), Principles of 

European Contract Law, Part III (Kluwer Law International 2003) 140.

33  Zimmermann (n 1)  48. See also M Schuetler in W Krüger (ed), Münchener kommentar 

zum Bürgerlichen Gesetzbuch, band 2: Schuldrecht-Allgemeiner Teil (2nd edn, CH Beck 

2016) 2651. For comparative law, compare § 387 BGB; § 1438 and § 1440 ABGB; § 120 

OR; Art 1291 French CC; Art 6:127 para 2 English Civil Procedure Rules of 1998; Art 1196 

Spanish CC; Art 1234 Italian CC. About the ‘same kind’ requirement from the perspective 

of comparative legal literature, see more in J Gernhuber, Die Erfüllung und ihre Surrogate 

sowie das Erlöschen der Schzldverhältnisse aus andren Gründen (Mohr Siebeck 1983) 67.
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claims can be set off, 34 while under German or French law non-mon-

etary claims can be set off as well, provided they are generic items of 

the same kind.35  

The most important practical issue regarding claims of the same 

kind which the creators of the EU model law of set-off had to overcome 

was the set-off of monetary claims expressed in different currencies.36 

This issue was regulated in Article 13:103 which provides that where 

parties owe each other money in different currencies, each party may set 

off that party’s claim against the other party’s claim, unless the parties 

have agreed that the party declaring set-off is to pay exclusively in a 

specifi ed currency.37  

Contrary to the EU model law of set-off, German law does not allow 

the set-off of monetary claims expressed in different currencies.38  De-

spite this, certain German authors are of the opinion that set-off should 

be allowed in such cases.39 Swiss and French literature is in line with 

such a modern understanding, which treats set-off claims expressed in 

different currencies as acceptable, as long as the currencies are mutu-

ally convertible, or there are other parameters which would allow their 

expression in the same currency.40

It thus arises that the needs of contemporary trade would be met by 

allowing the set-off of claims expressed in different currencies, as long 

as they are mutually convertible and there are no additional costs in-

volved.41 The conversion rate for the calculation of the different monetary 

claims in set-off should be determined on the day of the notice of set-off 

because it is at this point that the legal effects of set-off come into force.42 

The notice of set-off does not have any effects on the choice of currency 

for the conversion of the claims in set-off. Although this notice is a con-

stitutive, unilateral legal act which is a precondition for set-off, the actual 

effects of set-off commence when the requirements for set-off are met.43 

34  See also R Goode, Legal Problems of Credit and Security (3rd edn, Sweet & Maxwell 2003) 

153; Zimmermann (n 1) 48. 

35  In that regard, see also for example § 387 BGB; Schuetler (33) 2651; Zimmermann (n 1) 

48; § 120 OR; Art 1196 para 2 Italian CC; Art 1291 French CC. 

36  ©imunoviÊ (n 4) 149-153.

37  See also ©imunoviÊ (n 4) 32-34.

38  Gernhuber (n 33) 220; Zimmermann (n 1)  49. Also imunovi  (n 4) 151. 

39  Also confi rmed by Gernhuber (n 33) 220; Zimmermann (n 1) 49-50.

40  See also ©imunoviÊ (n 4) 151; PR Wood, English and International Set-Off (Sweet & Max-

well 1989) 509; Zimmermann (n 1) 49.

41  ©imunoviÊ (n 4) 151.

42  See also ibid; Zimmermann (n 1)  10, 49; Schuetler (n 33) 2651 2652.

43  ©imunoviÊ (n 4) 150-151.
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Therefore, the currency should also be determined in accordance with 

the moment the claims are considered discharged.44 

3.2.3 Maturity 

Maturity is the third requirement of set-off under the EU rules.45 

Just like the other requirements, it was not expressly defi ned, but was 

mentioned in the provision of 13:101 PECL III. The regulation of maturity 

as a requirement for set-off was done in accordance with German law.46 

This solution is based on the understanding that the person who is de-

claring set-off is entitled to set off its mature obligation against the pre-

mature obligation of the other side, as soon as it has the right to offer the 

performance of its obligation.47  Maturity in set-off should be treated the 

same as in performance, and the set-off of obligations should be allowed 

before the maturity deadline.48 

It is clear that the creators of the EU model law of set-off have reg-

ulated the maturity requirement in an appropriate manner. If an obliga-

tion can be performed before it is mature, then it should also be allowed 

to be set off under the same terms. The creditor of a premature claim who 

is expecting to set off his monetary claim once it is mature does not need 

protection if he is also a debtor who has defaulted on his obligation.49

The EU model law of set-off does not contain provisions to allow for 

the compensation of damages incurred by the person receiving a set-off 

notice. 50  If damages are caused by set-off, the provisions for the compen-

sation of damages for premature performance should be applied.51

The maturity requirement does not mean that a premature obliga-

tion can be set off against a mature obligation of the person declaring 

set-off. Such a solution would be contrary to the rules of performance 

under which the creditor cannot request performance of an obligation 

before it is mature.52 

44  ibid.

45  See Article 13:101 PECL III.

46  For German law, see KH Gursky, J. von Staudingers Kommentar zum Bürgerlichen Ge-

setzbuch mit Einführungsgesetz und Nebengesetzen, buch 2: Recht der Schuldverhältnisse 

§§362-396 (Erfüllung, Hinterlegung, Aufrechnung) (Sellier-de Gruyer 2016) 349; Zimmer-

mann (n 1)  50.

47  W Johnston, Set-Off Law and Practice (OUP 2006) 175.

48  ©imunoviÊ (n 4) 150. For German law, see Gursky (n 46) 329.

49  See also ©imunoviÊ (n 4) 150 regarding the maturity requirement.

50  For German Law, see MüKoBGB/Schlüter, 2016, BGB § 391 R no 2.

51  ©imunoviÊ (n 4) 150.

52  imunovi  (n 4) 154.



144 Lidija ©imunoviÊ: Rethinking the European Model Law of Set-Off in the Era of Brexit...

 Therefore, a person cannot be put in a more favourable position 

through set-off than they would have been in if their obligation was ter-

minated through performance.53 

3.2.4 Actionability 

The EU model law of set-off allows for the set-off of claims whose 

performance cannot be forced. This arises out of Article 14:503 PECL 

III which provides that a claim can be set off after its expiration only if 

the debtor does not raise an objection immediately or within two months 

from the notice of set-off. 54 

This regulation is specifi c with regard to the provisions of the na-

tional laws of the Member States. For example, set-off is not allowed 

against claims which are objectionable.55 Unlike the German and EU 

regulation of the actionability requirement, Swiss law, through Article 

§ 120 paragraph 3 OR provides that a claim can be set off even after 

it has expired if it was valid at the moment when set-off became pos-

sible.56 Swiss authors state that only the claim of the person declaring 

set-off has to be actionable at the moment the legal requirements for 

set-off were fulfi lled, while the compensated claim does not have to be 

actionable.57 

The analysis of the compared laws and the EU model law of set-off 

leads to the conclusion that the various laws do not address the moment 

until which an expired claim can be set off. The solution provided in the 

EU model law of set-off is appropriate because it follows the logic that an 

expired claim still exists, but is no longer actionable. If the deadline for 

the objection was not provided, there would be great confusion due to 

the ability of the debtor to raise an objection for expiration of the claim 

at any time. 

53  For German law, see also Gursky (n 46) 329.

54  See Article 14:503 PECL III. See also the DCFR and imunovi  (n 4) 33.

55  This approach has been in force in Germany since 1 January 2002. Available at <https://

vpn.pravo.hr/,DanaInfo=beck-online.beck.de,SSL+Dokument?vpath=bibdata%5Cges%5C-

bgb%5Ccont%5Cbgb.p390.htm&versionDate=20000101#lawversion> accessed 4 Decem-

ber 2018. For German law, see K Larenz, Lehrbuch des Schuldrechts, erster band, Allgemei-

ner Teil (13th edn, CH Beck 1982) 258.

56  See Johnston (n 47) 435. 

57  P Gauch, WR Schluep, J Schmidt, H Rey, & S  Emmenegger, Schweizeriches Obliga-

tionenrecht Allgemeiner Teil: ohne ausservertragliches Haftpfl ichtrecht, band 2 (10th edn, 

Schulthess 2014) 225-226.
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3.2.5 Liquidity 

Article 13:102 PECL III provides that a debtor may not set off a claim 

whose existence or value is uncertain unless the set-off will not prejudice 

the interests of the other party.58 Where the claims of both parties arise 

from the same legal relationship, it is presumed that the other party’s 

interests will not be prejudiced.59 This provision was introduced based 

on the infl uence of Romanic legal systems which also provide for the li-

quidity requirement. This requirement ensures that the claims in set-off 

cannot be contested in terms of their legal basis and amount.60 

The analysis of the arguments in favour of and against the liquidity 

requirement shows that the existing provisions are not a good solution. 

Namely, the creators of PECL III have included the liquidity requirement, 

which is the approach taken by Romanic legal systems, where automatic 

set-off is the norm. In such cases, the obligations are terminated once 

the statutory requirements are met. However, PECL III accepts unilateral 

set-off, whose effects take place upon a unilateral notice of set-off, which 

is a unilateral legal act and which terminates the obligations regardless 

of the objections of the other party. Therefore, one of its main charac-

teristics is the disregard of the reaction of the other party. On the other 

hand, the setting liquidity as a requirement for set-off (to a certain ex-

tent) seeks the reaction of the other party, who can contest the existence 

and amount of the claims and obligations in set-off, which raises the 

question of the intent behind this provision. 

Under the EU model law of set-off, set off is a transformational right, 

the occurrence of which depends on the fulfi lment of the requirements 

for set-off and the notice of set-off. Any objection raised from the other 

party would be contrary to the legal nature of set-off, which is a trans-

formational right. According to the existing provisions, the introduction 

of liquidity as a requirement creates room for the objections of the other 

party. It also hinders the realisation of set-off. In other words, if the other 

party is dissatisfi ed with the fact that the claim was terminated through 

set-off, it can contest the claim itself and obstruct the set-off in gener-

al. Therefore, this requirement should be removed, and any doubts the 

parties might have about the legal basis and amount of claim should not 

have any impact on the legal effects of set-off. The legal effects of set-off 

will take place when the statutory requirements for set-off are fulfi lled 

and the notice of set-off is made, and they should not depend on any 

58  See article 13:102 (1) PECL III. See also HN Schelhaas, The Principles of European Con-

tract Law (Part III) and Dutch Law: A Commentary II (Kluwer Law International 2006) 150. 

59  Compare Article 13:102 paragraphs 1-2 PECL III with Article 6:103 DCFR. See also 

©imunoviÊ (n 4) 32-34.

60  For Spanish law, see Article 1196 paragraph 4 of the Spanish CC.



146 Lidija ©imunoviÊ: Rethinking the European Model Law of Set-Off in the Era of Brexit...

challenge made to a claim. The fact there is a dispute about some claim 

does not make it inadequate for set-off.61 

Along with the aforementioned critiques, an additional issue caused 

by the liquidity requirement is the time limit for raising the liquidity 

objection. Considering the fact that the deadline was not expressly pre-

scribed, the existing solution leads to legal uncertainty. Therefore, the 

time limit for the liquidity objection should be defi ned, just as in the case 

of actionability. 

3.3 Unilateral set-off  

Article 13:104 regulates the unilateral declaration of set-off by stat-

ing that the right of set-off is exercised by notice made to the other party. 

This shows that the creators of the EU model law of set-off chooses the 

Germanic set-off model, which is mainly represented by German law in 

which the obligations are terminated only after the notice of set-off which 

follows the fulfi lment of the requirements for set-off.62 

The EU model law of set-off has rejected the idea of automatic set-off 

which includes the notice of set-off as a prerequisite. Furthermore, it re-

jected the set-off model which is characteristic of English law and which 

requires a court decision which would allow the legal effects of set-off to 

take place.

A comparison of the automatic and unilateral set-off models shows 

that unilateral set-off is a better solution because of the improved infor-

mation fl ow of the parties and it avoids unnecessary complications. This 

is also confi rmed by the abandonment of automatic set-off in France 

and Italian practice where the notice of set-off is practised by default, 

although it is not a written rule, in order to avoid unwanted situations.63 

3.4 The legal effects of set-off

Article 13:106 PECL III provides that set-off discharges the obliga-

tions, as far as they are coextensive, as from the time of the unilateral 

notice. This effect of set-off under EU rules is called the ex nunc effect 

(hereinafter: ex nunc effect or approach).64 Despite the fact that the EU 

61  See also ©imunoviÊ (n 4) 165-166.

62  Unilateral set-off is present today in Austrian, Swiss, French and Croatian law. imunovi  

(n 4) 64.

63  ©imunoviÊ (n 4) 64-67. 

64  ibid, 151. The Roman term ex nunc means: ‘from now on − a term used in contract law to 

specify terms that are voided or confi rmed in effect only in future and not only in the future 

and not prior to the contract, or its adjudication’. NH Nguyen, Essential 25000 English-Ro-

manian Law Dictionary (e-book, no 8746, 2018).
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model law of set-off refl ects the Germanic set-off model, it is specifi c for 

the fact that the legal effects under the EU model law of set-off does not 

have the retroactive effect that it has in the Germanic model of set-off.65 

Therefore, the legal effects under the EU model law of set-off take 

place upon the unilateral notice of set-off but not retroactively from the 

moment when being suitable for set-off the obligations fi rst confronted 

each other.66 The creators of the EU model law of set-off considered that 

it should induce the parties which have compensable claims to declare 

set-off as soon as possible.67 

The possibility of retroactive set-off effects would allow the parties 

to delay and stall the discharge of compensable claims.68 They repre-

sent the viewpoint that the ex nunc approach to the effects of set-off is 

more equitable in terms of the calculation of interest and other ancillary 

rights.69 In their view, the retroactive effect of set-off deviates from the 

effects caused by the partial performance of claims,70 while the ex nunc 

effects are in line with these effects.71 

The opponents of the ex nunc model state that the only purpose 

of set-off is the mutual discharge of opposing compensable claims, and 

not the inducement of any party to declare set-off. The persons subject 

to these rights should be allowed to make the most favourable choice, 

whether that is set-off or performance.72 It can be stated that the intent 

behind the adoption of the existing ex nunc effect model was to reconcile 

the differences among the opposing set-off effects. Despite this legitimate 

goal, this approach can be criticised from various angles.73 

65  See Gursky (n 46) 421; P Pichonnaz, ‘The Retroactive Effect of Set-Off (Compensatio): 

A Journey Through Roman Law to the New Dutch Civil Code’ (2000) 68(4) Tijdschrift voor 

rechtsgeschiedenis 544. See also ©imunoviÊ (n 4) 212-214. 

66  Zimmermann (n 1)  36.

67  R Zimmermann, Die Aufrechnung − Eine rechtsvergleichende Skizze zum Europäischen 

Vertragsrecht (Dieter Medicus 1999) 721-723.

68  Zimmermann (n 1) 39.

69  P Bydlinski, Die Aufrechung mit verjährten Forderungen: Wirklich kein Anderungsbedarf? 

(Archiv für die Civilistische Praxis, vol 196, 1996) 287; Zimmermann (n 1) 41.

70  Zimmermann (n 1) 39; P Gauch & V Aepli, Obligationenrecht Das Erlöschen der Obliga-

tionen, 1 Lieferung, § 114-126 OR (3rd edn, Schulthess 1991) 65.

71  See more in P Bydlinski, ‚Die Aufrechung mit verjährten Forderungen: Wirklich kein 

Anderungsbedarf? (1996) Band 196, Heft 3, Archiv für die Civilistische Praxis 276; Zimmer-

mann (n 1) 723; Zimmermann (n 1) 36-43. For the opposite opinion, see Gursky (n 46) 441. 

See also for Croatian law ©imunoviÊ (n 4) 212-214. B Mugdan, Die gesammten Materialien 

zum Bürgerlichen Gesetzbuch für das Deutsche Reich (band 1, R v Decker 1899) 512.

72  See also for Croatian law ©imunoviÊ (n 4) 212-214. Gursky opposes the ex nunc effects 

of set-off (n 46) 441.

73  See Gursky (n 46) 441. Zimmermann (n 1) 39.
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Firstly, the existing ex nunc effect of unilateral set-off under the EU 

model law of set-off is a very rare occurrence.74 Secondly, the criticisms of 

the opponents of the retroactive effect are truly not convincing. Namely, 

the purpose of the set-off rules is not the preferable treatment of set-off in 

comparison to performance as a means of discharging obligations. Both 

set-off and performance are equally valid ways to discharge obligations, 

and neither is superior or inferior to the other.75 Therefore, the opponents 

of the ex nunc effects of set-off are right to conclude that the intent of the 

legislator cannot be the inducement of set-off notices by parties, because 

such a decision is left to the disposal of the parties.76   

The third and most important criticism is the fact that the retroac-

tive effects of set-off match the effects of real performance. In particular, 

the different treatment of retroactive effects and performance which is 

invoked by the proponents of the ex nunc approach are not caused by the 

retroactive effect, but rather by the inaccurate calculation of the main 

and ancillary claims. If the calculation of the main and ancillary claims 

is done carefully, then the effects of the retroactive approach to set-off 

and performance are completely harmonised.77  

Contrary to this, in the ex nunc approach there is a different treat-

ment in comparison to the effects of performance, because it discards 

ancillary claims of the side whose claim became due before the counter-

claim. Therefore, the recommendation is that the EU set-off moves from 

ex nunc to retroactive effects in order to harmonise the effects of set-off 

with the effects of performance.

3.5 Calculations in set-off

Article 13:105 PECL III provides that where the party giving notice 

of set-off has two or more claims against the other party, the notice is ef-

fective only if it identifi es the claim to which it relates.78 Where the party 

giving notice of set-off has to perform two or more obligations towards 

the other party, the rules in Article 7:109 apply with appropriate adap-

tations.79 

74  N Jansen & R Zimmermann 2002, Commentaries on European Contract Laws (OUP 

2018) 1810.

75  Set-off and performance are not in a mutual position of superiority or inferiority. ©imu-

noviÊ (n 4) 214.

76  Gursky (n 46) 441. For Croatian law, see ©imunoviÊ (n 4) 214.

77  In this sense, see ©imunoviÊ (n 4) 214; Gursky (n 46) 441.

78  Article 13:104 (1) PECL III. In this sense, compare the rules on the calculation of per-

formances for multiple claims: Article 13:105 paragraph 2 with Article 9:109 paragraph 3 

PECL III and Article 6:106 DCFR with Article 7:109 paragraph 3.

79  Article 13:104 (2) PECL III.
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This means that the party giving notice of set-off may determine 

which of these claims are to be set off against each other. If there is no 

such specifi cation given, the general rule relating to the appropriation of 

performance will apply mutatis mutandis.80  Although it is not expressly 

provided, the set-off of claims with different locations of performance is 

allowed.81 

This framework follows the same logic which fl ows from the provi-

sions on multiple performances, and it also follows the solutions from 

other comparable legislatures. There was no need to duplicate the provi-

sions on calculations for set-off, since they already exist for the perfor-

mance which is being replaced by set-off.

4 The existing EU model law of set-off in the era of Brexit and the 
changes in the French set-off rules 

The EU model law of set-off was created at a time when there were 

three main set-off models in the EU: German law as the main represen-

tative of unilateral set-off (the so-called Germanic set-off model), French 

law as the main representative of automatic set-off (the Romanic set-off 

model) and English law as the main representative of procedural set-off 

(the English law set-off model).82 

In an era when it is only a matter of time before Britain leaves the 

EU, and after the changes in the French Law on Obligations regarding 

the set-off rules in 2016, when French law abandoned automatic for uni-

lateral set-off (ie abandoned the Romanic for the Germanic model),83 it is 

fi tting to address the sustainability of the EU model law of set-off in its 

current form. This issue is relevant because the EU model law of set-off 

contains elements of both English and French law. 

Firstly, it is evident that English law has had a great infl uence on 

the EU model law of set-off, since the English model has ex nunc and not 

retroactive effects.84 Therefore, after Brexit, Britain will no longer be the 

80  Zimmermann (n 1) 60.

81  ibid.

82  This division was introduced by Zimmermann (n 1) 36.  

83  For more on the reform of the French Law on Obligations, see N Dissaux, Réforme du 

droit des contrats, du régime général et de la preuve des obligations: (ordonnance no 2016-

131 du 10 février 2016): commentaire des articles 1100 à 1386-1 du code civil (Dalloz, DL 

2016) 219.

84  For set-off rules under English law which used to be an inspiration for the EU model 

law of set-off, see the Insolvent Debtors Relief Act of 1729 (confi rmed and amended by the 

Debtors Relief Amendment Act of 1735) the so-called Statutes of Set-Off. See also the Su-

preme Court of Judicature Act of 1873 for procedural rules regarding set-off in English law 

(Zimmermann (n 1) 26-28). Today many types of set-off exist in English law, such as statute 
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biggest proponent of the highly criticised ex nunc approach of the EU 

model law of set-off. Despite this, even if Britain leaves the EU it is in-

disputable that EU Member States, such as Ireland or Malta as common 

law jurisdiction countries, will retain national rules which have ex nunc 

effects of set-off,85 ie rules which are the same or very similar to the En-

glish rules on set-off.86 Therefore, Brexit itself will not lead to the need to 

abandon the ex nunc effects of the EU Model law of set-off, because there 

will be other legislatures which have adopted this model. Even if there 

were no national legislatures within the EU adopting the ex nunc effect 

of set-off, this would not mean that such an effect should be eliminated 

from the EU model law of set-off if this is a good solution. However, if the 

arguments and results of comparative analysis are taken into account, 

the ex nunc effect of the EU model law of set-off is not a good solution. 

According to the author’s best knowledge today, with a suffi cient lapse of 

time, the ex nunc effect of set-off has not only failed to yield the results 

promised by its creators, but the arguments its creators provided for its 

introduction are contrary to the very legal nature of the EU model law of 

set-off.87 

On the other hand, retroactivity is primarily in accordance with 

the legal nature of set-off and it contributes to legal security. Set-off is a 

surrogate for performance. Therefore, the logic behind the legal effects of 

set-off should follow the solutions which exist for performance. Treating 

set-off as a surrogate for performance does not make it inferior or supe-

rior to performance as a modality of the discharge of obligations, but it 

means that they have that they are of an equal status. Therefore, the 

parties to set-off choose whether to discharge their obligations through 

performance or set-off.88 This is why retroactivity is better because the 

parties know when the effects of set-off will take place and it matches the 

effect of performance. Therefore, there is no need to leave the decision on 

set-off, contractual set-off and insolvency set-off (W Johnston & T Werlen, Set-Off Law and 

Practice (OUP 135); PR Wood, English and International Set-off (Sweet and Maxwell 1989) 

23-24; SR Derham, Set-off (OUP 2010) 6; SI Sepinuck, ‘The Problems of Set-Off: A Proposed 

Legislative Solutions’ (1988) 3 William & Mary Law Review 55). According to Derham, there 

is also a similar legal institute of a banker´s right of set-off (Derham) 6. For case law on 

set-off under English law, see Rawson v Samuel (1848) CR and TH 161, 41; Hanak v Green 

(1958) 2 QB 9; Bankes v Jarvis (1903) 1 KB 549; Federal Commerce & Navigation Co Ltd v 

Molena Alpha Inc (1978) 2 QB 927; Bank of Boston Connecticut v European Grain and Sugar 

Ltd (1989) AC 1056; Dole Dried Fruit and Nut Co v Trustin Kerwood Ltd (1990) 2 Lloyd’s Rep 

309; Bin Kemi v Blackburn Chemicals Limited (2001) 2 Lloyd’s Rep 93; and Esso Petroleum 

Co Ltd v Milton (1997) 1 WLR 938, 953. 

85  Wood (40) 9.

86  Ibid. See also N Jansen & R Zimmermann, Commentaries on European Contract Laws 

(OUP 2018) 1810.

87  Zimmermann (n 1) 38.

88  ©imunoviÊ (n 4) 48.
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when the effects of set-off will take place to the party notifying set-off, 

which is the case with the ex nunc effect. 

In light of the above, it can be concluded that Brexit itself does not 

induce the need to abandon the ex nunc effect of set-off, but it enunciates 

the identifi ed fl aws of the ex nunc effect of set-off. Thus, the recommenda-

tion is that the text of the EU model law of set-off regarding the effects of 

set-off (Article 13:106 PECL III) should be amended to read the following: 

‘The effect of set-off is that the claims, to the extent that they correspond, 

are deemed to expire at the time they are set against each other as being 

appropriate for set-off’.89

Aside from Brexit, another signifi cant change happened in the 

French Law on Obligations in relation to set-off. The changes in the 

French law did not have any infl uence on the EU model law of set-off 

because the amendments to the French law occurred in 2016, after the 

adoption of PECL III. However, it is unlikely to infl uence the EU model 

law of set-off in the future either, because the abandonment of automatic 

for unilateral (Germanic) set-off confi rms that the Germanic model is 

preferable. Namely, French authors state that the amendments in the 

French law were made because the Germanic model is more practical 

and provides more information for the parties.90 

The Germanic set-off model which was adopted by the EU model law 

of set-off is more practical because the decision on whether to set off ob-

ligations at all is left to the will of the parties, and not the mere fact that 

the requirements for set-off were met.91 Therefore, under the Germanic 

model, the parties can decide not to set off but to perform their obliga-

tions, which is not possible with automatic set-off. The main disadvan-

tage of automatic set-off is the legal uncertainty which arises when one 

party has several claims while the other has only one. In such situations, 

it is diffi cult to determine which exact claim is discharged because there 

is no notifi cation of set-off which would expressly provide this informa-

tion.92 This is confi rmed by the practice under Italian law which adopts 

the Romanic model of set-off, where the parties provide notice of set-off 

to ensure that the other side is fully aware, which provides some legal 

security.93 

89  As in paragraph 389 BGB.

90  P Pichonnaz, Set-Off Compensatio: From Diversity Unit Comments on the Principles of 

European Contract Law, (Universitat de Lleida Tirant lo Blanch 2005) 287.

91  ibid; ©imunoviÊ (n 4) 66.

92  ibid.

93  MN Kannengiesser, Die Aufrechnung im internationalen Privat- und Verfahrensrecht: Mit 

vergleichender Darstellung ausgewählter europäischer Aufrechnungsrechte (Mohr Siebeck 

1998) 7.



152 Lidija ©imunoviÊ: Rethinking the European Model Law of Set-Off in the Era of Brexit...

Parties which are better informed are not only aware of the occur-

rence of set-off, but they are also in a better position to calculate the 

ancillary claims, such as interest and contractual penalties, as well as 

to prove the actual existence of the claims. Finally, in a certain way, it 

could be concluded that the adoption of the EU set-off rules inspired the 

French legislators to amend the French Code civil with regard to set-off. 

In the upcoming period, it will be interesting to observe whether Spain 

and Italy will follow the French lead and abandon the Romanic for the 

Germanic set-off model.94

5 Instead of a conclusion: the future of the EU model law of set-off 

The EU model law of set-off has had a great impact on European 

private law, because its adoption opened a number of important legal 

questions and initiated the fi rst systematic comparative analysis of na-

tional set-off provisions at the EU level. EU set-off is unilateral and not 

automatic, but the effects of set-off take place after the notice of set-off is 

given to the other side (the so-called ex nunc effects), and not as soon as 

the legal requirements are met.95 

This approach was introduced under the strong infl uence of Great 

Britain and it differs greatly from the Germanic approach and it is right-

ly criticised. It deviates from the regular regime which applies for the 

performance of obligations and it unduly disregards the ancillary rights 

(interest and costs) of only one party. The party whose claim is mature 

will thereby have the advantage, because the set-off effects take place 

later than they would under the retroactive approach. Thereby, the party 

whose claim matures at a later stage will not have to pay the interest it 

usually would if set-off had not occurred. 

Therefore, retroactivity is a better solution than the ex nunc effect 

because it comports with the legal nature of set-off and it contributes 

to the legal certainty of the parties in set-off. The retroactive effects of 

set-off match the effects of performance and the parties in set-off know 

when these legal effects will take place. Thus, there is no need to al-

low the notifying party to determine when the effects of set-off will take 

place, which is allowed with the ex nunc effect. 

The disadvantages of retroactivity which were cited by the creators 

of the EU model law of set-off are not accurate because if the calculation 

rules are applied carefully through the retroactive set-off approach, then 

its effects will match those of partial performance.  Therefore, consider-

94  ibid.

95  ©imunoviÊ (n 4) 33. 
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ing the results of the conducted analysis, there should be a shift from 

the existing ex nunc approach (from the moment of the unilateral notifi -

cation of set-off) to the retroactive effects of set-off (from the moment the 

requirements of set-off were fulfi lled for the fi rst time). 

With regard to Brexit, there is no doubt that the most prominent 

proponent of the ex nunc effects of set-off will leave the EU, but other 

countries adopting the same approach will remain (such as Ireland and 

Malta). However, although Brexit itself does not lead to the elimination of 

the ex nunc effect of set-off, it brings its defi ciencies to the surface. 

In the context of the changes in French law regarding set-off, it is 

concluded that they do not have any effect on the EU model law of set-off. 

On the contrary, the changes which have occurred in French law with 

regard to set-off prove that the unilateral set-off model which is adopted 

in the EU model law of set-off is a good solution because parties who are 

better informed are not only aware of the occurrence of set-off, but they 

are also in a better position to calculate the ancillary claims such as in-

terest and contractual penalties, and to prove the actual existence of the 

claim. However, it will be interesting to see how this will impact on other 

legal systems, such as Italy and Spain, which still adopt the automatic 

set-off model.  
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THE RIGHT TO HEALTHCARE IN THE EUROPEAN 
UNION AND CANADA: THE ROLE OF THE CENTRE 

IN COMPLEX ENTITIES

Tomislav Sokol *

Abstract: The right to healthcare is a socio-economic right. It is posi-

tive in the sense that governments need to provide resources and set 

the priorities for individuals to be able to exercise it. The provision 

of healthcare within complex political entities such as the European 

Union (EU) and Canada is divided between different actors, namely 

the federal government and provinces in the case of Canada, and Eu-

ropean institutions and Member States in the case of the EU. The pa-

per analyses the EU and Canadian legal frameworks and attempts to 

determine the right balance of power between the centre and the con-

stituent parts in order to facilitate the exercise of the right to health-

care.

Keywords: Canada, complex entities, division of powers, proportion-

ality, right to healthcare

1 Introduction

The right to healthcare has several different aspects, or meanings. It 

can mean access to healthcare facilities, which can be limited by phys-

ical obstacles, geographic distances, etc. On the other hand, it can also 

mean access to healthcare services in accordance with uniform, objec-

tive criteria based on clinical need rather than ability to pay. The right to 

healthcare in the latter sense is the focus of this paper. 1

The rights of citizens can be divided into three types: civil, political 

and social. Civil rights are those which are necessary for the exercise 

of individual freedom, such as the right to private property, freedom of 

thought and speech, liberty of the person, and the like. These rights are 

negative in the sense that they generally require the state to refrain from 

intervening, and are forcefully protected by the justice system. Political 

rights include the right to participate in the exercise of political power, 

either to be elected in a body vested with that power, or to elect members 

of such a body. Finally, social rights entail the right to economic welfare 

* Senior Lecturer at Zagreb School of Economics and Management; Assistant Professor at 

the Catholic University of Croatia; Member of the European Parliament, orcid.org/0000-

0002-3592-2967. DOI: 10.3935/cyelp.15.2019.333.

1  This principle can be seen, for example, in Council, ‘Council Conclusions on Common 

values and principles in European Union Health Systems’ (2006).
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and to live a life in accordance with standards which are dominant in a 

given society.2 

The right to healthcare belongs to the last-mentioned type, and can 

be described as a socio-economic right. It is positive in the sense that 

the government has to provide resources and determine priorities for 

individuals to be able to take advantage of it. On the other hand, limited 

resources mean that prioritisation of certain treatments and/or cate-

gories of persons may leave individual patients without access to the 

healthcare they consider necessary for their own wellbeing. Hence, ten-

sions between an individual’s right to a particular healthcare treatment, 

and the priorities of the system to provide resources in areas where they 

would achieve the best results (according to criteria such as cost-effec-

tiveness), may develop. Possibilities for the justice system to intervene 

in these cases are limited, since such interventions would require the 

courts to engage in setting policy priorities which they are ill equipped to 

do. The situation becomes even more complicated in the case of complex 

political entities such as the European Union and Canada, where the 

provision of healthcare is divided between different actors. These actors 

are the federal government and provinces in the case of Canada, and 

European institutions and Member States in the case of the EU.3 Can-

ada and the EU are complex in the sense that the centre (the Canadian 

federal government and the Union institutions) and the constituent parts 

(Canadian provinces and the EU Member States) conduct their policies 

in different areas through an interwoven relationship where their pow-

ers are strongly intertwined and mutually connected. In the described 

circumstances, the division of power between the said actors crucially 

affects the individual’s ability to access healthcare.

The aim of the paper is to analyse the EU and Canadian legal frame-

work and determine whether the role of the ‘centre’ (namely, the Europe-

an Union institutions and the federal government) facilitates or makes 

the exercise of the individual right to healthcare more diffi cult. The Ca-

nadian system has been chosen as a comparator for several reasons, 

which will be further explored in the following sections. First, in both 

2  See T Marshall, Citizenship and Social Class and Other Essays (CUP 1950) 10-11. On the 

issue of citizenship, see also, for example, P Breiner, ‘Is Social Citizenship Really Outdated? 

T. H. Marshall Revisited’ (Meeting of the Western Political Science Association, Albuquerque, 

March 2006); S Greer (ed), Devolution and Social Citizenship in the United Kingdom (Bristol 

Policy Press 2009); S Greer and T Sokol, ‘Rules for Rights: European Law, Health Care and 

Social Citizenship’ (2014) 20 European Law Journal 66; C Newdick, ‘Citizenship, Free Move-

ment and Health Care: Cementing Individual Rights by Corroding Social Solidarity’ (2006) 

43 CML Rev 1645; A Rees, ‘TH Marshall and the Progress of Citizenship’ in M Bulmer and A 

Rees (eds), Citizenship Today: The Contemporary Relevance of TH Marshall (Routledge 2016).

3  See on the general overview of EU health law and policy, for example, T Hervey, C Young 

and L Bishop (eds), Research Handbook on EU Health Law and Policy (Edward Elgar 2017).
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systems, healthcare remains a primary competence of the constituent 

parts, with an increasingly important role played by the centre in recent 

years. Second, courts have signifi cantly contributed to the latest trends. 

Third, there exist different approaches of the two systems in the way 

these powers are divided, a fact which can offer a new perspective con-

cerning the EU constitutional setup.

The paper fi rst analyses elements of the EU legal framework dealing 

with healthcare and the division of power between the EU and the Mem-

ber States in this regard. It then analyses the Canadian legal framework, 

focusing on the division of power regarding healthcare provision between 

the federal government and the provinces. The paper then compares the 

cases of EU and Canada and tries to determine the right balance of pow-

er between the centre and the constituent parts in order to facilitate the 

exercise of the right to healthcare. 

2 The EU constitutional framework

The primary sources of European Union law are the Treaty on Euro-

pean Union (TEU), the Treaty on the Functioning of the European Union 

(TFEU), the Charter on Fundamental Rights of the European Union (EU 

Charter) and the general principles of EU law. According to Article 6 

TEU, the EU recognises the rights, freedoms and principles prescribed 

by the Charter of Fundamental Rights of the European Union of 7 De-

cember 2000, as adapted at Strasbourg, on 12 December 2007, which 

have the same legal value as the Treaties. Charter provisions do not ex-

tend the powers of the Union as prescribed by the Treaties. Furthermore, 

fundamental rights, as protected by the European Convention for the 

Protection of Human Rights and Fundamental Freedoms, and as they 

derive from the constitutional traditions which are common to the Mem-

ber States, constitute general principles of EU law.

According to Article 5 TEU, Union powers (competences) are limited 

by the principle of conferral. This principle means that the EU may act 

only within those powers which have been conferred upon the Union by 

its Member States via the TEU and TFEU to achieve the objectives of the 

Treaties. The use of Union competences is subject to the principles of 

subsidiarity and proportionality. Subsidiarity means that the EU, in the 

areas which are not within the exclusive powers of the Union, may act 

only when the objective of the said action cannot be suffi ciently achieved 

by the EU Member States, but can be better achieved at the EU level. The 

principle of proportionality means that EU actions will not go beyond 

what is necessary to achieve the Treaty objectives.4

4  On the general principles of EU law, see, for example, K Lenaerts and J Gutiérrez-Fons, 

‘The Constitutional Allocation of Powers and General Principles of EU Law’ (2010) 47 CML 



158 Tomislav Sokol: The Right to Healthcare in the European Union and Canada

The European Union has several different types of powers. First, 

there are the exclusive powers. According to Article 2 TFEU, when the 

Treaties give the EU exclusive power (competence) in a given area, only 

the EU may adopt legally binding acts in this area. The Member States 

may act only if they are specifi cally granted that power by the EU, or they 

may act to implement the acts of the EU. Exclusive powers of the Union 

are enumerated in Article 3 TFEU and cover six areas, mainly concern-

ing trade and monetary policy. Concurrent (shared between the EU and 

the Member States) powers mean that the Member States may adopt 

legally binding acts if the EU has not done so in a certain area. The Mem-

ber States are allowed to exercise their power when the Union decides 

to cease exercising its power in the said area. Concurrency covers most 

areas of Union action, ranging from the internal market free trade provi-

sions, to social policy and public health, as stipulated by Article 4 TFEU. 

Next, according to Article 2 TFEU, the EU has powers to coordinate the 

economic and employment policies of the EU. Finally, the EU has the 

power to coordinate, support or supplement the policies of the Member 

States in certain fi elds, without harmonising national legislation. The 

latter areas include the protection and improvement of human health, 

pursuant to Article 6 TFEU.

A crucial area of European Union action is the internal market, 

which falls within the area of concurrent powers. The power to regulate 

the said fi eld, through the approximation of national laws, is interpret-

ed rather broadly, arising whenever there is an issue existing in several 

EU Member States. An example of such an approach can be seen in the 

jurisprudence of the Court of Justice of the EU, concerning the prohibi-

tion of tobacco advertising.5 According to the Court, the mere fi nding of 

certain differences between Member States’ rules is not enough to justify 

EU legislative action. However, the Union may act when there are dis-

parities between the Member States’ laws, regulations or administrative 

provisions which obstruct the freedoms of movement (of goods, persons, 

services, establishment and capital) across national borders and thus 

directly affect the functioning of the EU internal market. Furthermore, 

EU legislative action is possible if its objective is to prevent the emergence 

of some future obstacles to trade due to different developments of Mem-

ber States’ laws. The emergence of the said obstacles must be likely and 

the EU legislative measure must be designed to prevent it. Additionally:

Rev 1629. See also A Estella de Noriega, The EU Principle of Subsidiarity and Its Critique 

(OUP 2002) and T Harbo, ‘The Function of the Proportionality Principle in EU Law’ (2010) 

16 European Law Journal 158. 

5  See Case C-380/03 Federal Republic of Germany v European Parliament and Council of 

the European Union ECLI:EU:C:2006:772.
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It follows from the foregoing that when there are obstacles to trade, or 

it is likely that such obstacles will emerge in the future, because the 

Member States have taken, or are about to take, divergent measures 

with respect to a product or a class of products, which bring about dif-

ferent levels of protection and thereby prevent the product or products 

concerned from moving freely within the Community, Article 95 EC 

authorises the Community legislature to intervene by adopting appro-

priate measures, in compliance with Article 95(3) EC and with the legal 

principles mentioned in the EC Treaty or identifi ed in the case-law, in 

particular the principle of proportionality.6

Although the Court of Justice stated that the mere fi nding of dis-

parities between Member States is not enough for the Union to act, but 

that real or potential obstacles to trade must exist, the existence of the 

said obstacles has been interpreted very broadly by the Court. Besides:

Recourse to Article 95 EC as a legal basis does not presuppose the 

existence of an actual link with free movement between the Member 

States in every situation covered by the measure founded on that basis. 

As the Court has previously pointed out, to justify recourse to Article 

95 EC as the legal basis what matters is that the measure adopted on 

that basis must actually be intended to improve the conditions for the 

establishment and functioning of the internal market.7 

In the particular case, EU legislation regulated media with no con-

nection to the EU cross-border market. The existence of obstacles to 

trade was also not based on any concrete evidence, but was primarily 

deduced from the fact that certain Member States regulate advertising 

of tobacco more restrictively than others (and the EU even strengthened 

those limitations). It has also been stated in the literature that ‘the con-

sequent dynamic in favour of an EU regulatory competence that is in 

principle limited but in practice truly broad is evident’.8 In this sense, it 

is possible to say that the tendency of shifting the balance of regulatory 

power from the national to the EU level can be observed. 

Of course, the case law is still evolving. A recent example is Czech Re-

public v European Parliament and Council concerning Directive 2017/853 

adopted on the basis of Article 114 TFEU which limits the trade of fi re-

arms. Here, Advocate General Sharpston in her recent opinion stated that 

the test is whether, taking into account its content and taken as a whole, 

6  ibid, para 41. Article 95 EC is the current Article 114 TFEU.

7  ibid, para 80.

8  See S Weatherill, ‘The Limits of Legislative Harmonization Ten Years after Tobacco Ad-

vertising: How the Court’s Case Law has become a “Drafting Guide”’ (2011) 12 German 

Law Journal 839. See also, for example, Case C-491/01 The Queen v Secretary of State for 

Health, ex parte British American Tobacco (Investments) Ltd ECLI:EU:C:2002:741.
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the directive in question eliminates obstacles to free movement and/or 

prevents the emergence of future obstacles. The Advocate General in the 

concrete case found the Czech Republic’s plea that the directive aims at 

regulating public safety and security and not to eliminate obstacles to 

the internal market unfounded. The argument was that the directive’s 

primary purpose was to eliminate obstacles to free trade by introducing 

harmonised rules to ensure that Member States do not need to take indi-

vidual (possibly disparate) action. In her opinion, the directive promotes 

the objectives of the internal market whilst taking into account the need 

to enhance provision for public safety. However, the actual limitations to 

the free movement of goods that the directive purportedly removes are 

presumed by the Advocate General and are not concretely proven. This 

approach seems to be in line with the case law shifting the balance of 

power towards the EU, but one has to wait for the actual judgment to see 

whether the Court will follow suit.9

3 EU healthcare system(s) 

The fi rst thing to notice about the European Union healthcare sys-

tem is that it is not a single system at all. As prescribed by Article 168 

TFEU, the EU respects: 

the responsibilities of the Member States for the defi nition of their 

health policy and for the organisation and delivery of health servic-

es and medical care. The responsibilities of the Member States shall 

include the management of health services and medical care and the 

allocation of the resources assigned to them.

Union action must be focused on complementing the national ac-

tions and policies in different areas, such as public health protection, 

epidemics, etc. It is also prescribed that the EU will encourage coopera-

tion between Member States, especially concerning the complementarity 

of healthcare services in border areas. Incentive measures which the EU 

may enact in order to protect and improve human health may not include 

harmonisation of the laws and regulations of the Union Member States.

One exception concerns medicines regulation. Here, according to 

Article 168 TFEU, the EU may enact the following: rules setting high 

standards of quality and safety of organs and substances of human or-

igin, blood and blood derivatives; rules in the veterinary and phytosan-

itary fi elds which have as their direct objective the protection of public 

health; and rules setting high standards of quality and safety for medic-

inal products and devices for medical use. In practice, the EU regulates 

9  See Case C-482/17 Czech Republic v European Parliament Council of the European Union, 

Opinion of AG Sharpston, paras 39-76.
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the placing of medicines on the EU market. This includes manufactur-

ing, wholesaling, advertising, clinical trials, supervision, etc. The Euro-

pean Medicines Agency is tasked with evaluating medicines according 

to safety standards, while the fi nal marketing approval is given by the 

European Commission. Medicines must also be approved by the Mem-

ber States in order to be covered by their health insurance systems, 

whose spending covers the majority of cost of medicines in the European 

Union.10 

As noted when mentioning Article 168 TFEU, the Member States are 

responsible for organising and delivering (including fi nancing) health-

care to the population, which they conduct through their (social securi-

ty) health insurance systems. The health insurance systems of the EU 

are recognised as a central part of Europe’s high levels of social protec-

tion, contributing to social cohesion and social justice as well as to its 

sustainable development. They are based on the health values of uni-

versality, solidarity, access to good quality care and equity. Universality 

means that access to healthcare is not prohibited to anyone; solidarity is 

connected with the fi nancial arrangement of Member States’ health sys-

tems and the need to ensure accessibility of healthcare provision to all; 

equity means equal access based on need, regardless of ethnicity, age, 

gender, ability to pay or social status.11 Healthcare resources of the Mem-

ber States’ systems are in this sense crucial for the delivery of healthcare 

in the EU. The possibilities of the EU to harmonise these national health 

insurance systems is practically non-existent. One such possibility is 

prescribed by Article 153 TFEU, which provides that the EU may adopt, 

in several areas including social security (via directives), the minimum 

10  See, on these issues, European Parliament and Council Regulation (EC) 726/2004 of 31 

March 2004 laying down Community procedures for the authorisation and supervision of 

medicinal products for human and veterinary use and establishing a European Medicines 

Agency [2004] OJ L136/1. See also European Parliament and Council Directive 2001/83/

EC of 6 November 2001 on the Community code relating to medicinal products for human 

use [2001] OJ L311/67 and European Parliament and Council Regulation (EU) 536/2014 

of 16 April 2014 on clinical trials on medicinal products for human use and repealing Di-

rective 2001/20/EC [2014] OJ L158/1. On the national approval process for the coverage 

of medicines, see Council Directive 89/105/EEC relating to the transparency of measures 

regulating the prices of medicinal products for human use and their inclusion in the scope 

of national health insurance systems [1989] OJ L40/8. See also J Borg et al, ‘Strengthening 

and Rationalizing Pharmacovigilance in the EU: Where is Europe Heading to?’ (2011) 34 

Drug Safety 187; G Permanand, E Mossialos and M McKee, ‘Regulating Medicines in Eu-

rope: The European Medicines Agency, Marketing Authorisation, Transparency and Phar-

macovigilance’ (2006) 6 Clinical Medicine 87; J Regnstrom et al, ‘Factors Associated with 

Success of Market Authorisation Applications for Pharmaceutical Drugs Submitted to the 

European Medicines Agency’ (2010) 66 European Journal of Clinical Pharmacology 39; S 

Vogler et al, ‘Pharmaceutical Policies in European Countries in Response to the Global Fi-

nancial Crisis’ (2011) 4 Southern Med Review 69.

11  Council (n 1).
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requirements for gradual implementation, limited to supporting and 

complementing the national activities. However, the said measures in 

the area of social security may only be enacted through a consensus of 

the Member States in the Council, meaning there is not much chance of 

adopting them (and none of them have been adopted yet). 

As can be observed, explicit legal bases concerning healthcare and 

social security in the Treaties are rather limited in scope. On the other 

hand, EU legal rules which infl uence national health insurance systems 

are based on the provision of the TFEU on facilitating free movement. 

One of these legal bases is Article 21 TFEU which makes it possible 

to adopt measures concerning social security or social protection for 

economically non-active persons to facilitate the free movement of EU 

citizens across national borders. Another legal basis is Article 48 TFEU 

which aims at facilitating the free movement of workers between Mem-

ber States. The latter provision has traditionally been the legal basis 

for adopting rules on the coordination of national social security sys-

tems. These EU rules aim at protecting social security rights (including 

healthcare) for migrant workers who come into contact with different 

national systems due to working and/or living in several Member States.  

The crucial principles of the coordination system concerning access to 

healthcare are equal treatment (prohibition of discrimination of other 

Member States’ nationals) and the designation of one applicable legis-

lation that migrants are subjected to. These rules, inter alia, contain 

the right to obtain authorisation from the state of insurance for (social) 

health insurance coverage of elective healthcare in another Member 

State. The authorisation is given if the treatment in question is provided 

by the legislation of the Member State of (social) health insurance and 

if the insured person cannot be given such treatment in the state of in-

surance within a time limit which is medically justifi able, considering 

the person’s state of health and the probable course of illness.12 Here, 

one can see that the EU essentially imposes certain market-oriented 

regulatory requirements on national health insurance systems, while 

the maintenance and fi nancing of these social insurance systems is left 

to the Member States.

12  See Regulation (EC) 883/2004 of the European Parliament and of the Council of 29 April 

2004 on the coordination of social security systems [2004] OJ L166/1. Another historically 

important legal basis is the current Art 352 TFEU which provides that, if action by the EU 

is necessary, within the framework of the policies defi ned in the Treaties, to attain one of 

the Treaty objectives, and the Treaties have not provided the necessary powers, the Council, 

acting unanimously on a proposal from the European Commission and after gaining the 

consent of the European Parliament, will adopt the appropriate measures.
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4 Free movement of services 

The previous sections have focused on the division of powers be-

tween the European Union and the Member States generally and spe-

cifi cally in the fi eld of healthcare. However, the crucial legal basis which 

has, in practice, had an important infl uence on the individual’s access to 

healthcare in the EU concerns the free movement of services. According 

to the current Article 56 TFEU, all restrictions on freedom to provide 

services within the EU are prohibited concerning nationals of Member 

States who are established in a Member State other than the state of the 

person for whom the services are intended. Crucial case law on the said 

provision concerns the right to obtain healthcare outside one’s Member 

State of social health insurance under the coverage of that health insur-

ance. This case law has developed the right to socially covered elective 

cross-border healthcare in parallel to the existing system of social se-

curity coordination. The said jurisprudence has, in the meantime, been 

codifi ed through another piece of EU secondary legislation, the Patients’ 

Rights Directive, with harmonisation of the internal market as the pri-

mary legal basis for adoption.13

The fi rst notable decision, Kohll, in which the Court of Justice of 

the EU tackled the right to access cross-border healthcare was rendered 

in 1998. The dispute was between a Luxembourg national (Mr Kohll) 

and his Luxembourg social health insurance concerning a request by 

a doctor established in Luxembourg for authorisation for his daughter, 

who was a minor, to receive orthodontist treatment in Germany. The 

refusal of authorisation was challenged before Luxembourg courts, and 

the Court of Cassation referred the case to the Court of Justice for a pre-

liminary ruling.14 

The Court concluded that the freedom to provide services is appli-

cable to the cases of persons who seek to obtain (social) health insur-

ance coverage of medical treatment in another EU Member State. Next, 

it turned to the question of whether imposing mandatory prior authori-

13  See Directive 2011/24/EU of the European Parliament and of the Council on the ap-

plication of patients’ rights in cross-border healthcare [2011] OJ L88/45 (Patients’ Rights 

Directive). The Directive and the case law have been extensively analysed in the literature. 

See, for example, S de La Rosa, ‘The Directive on Cross-border Healthcare or the Art of 

Codifying Complex Case Law’ (2012) 49 CML Rev 15; M Peeters, ‘Free Movement of Patients: 

Directive 2011/24 on the Application of Patients’ Rights in Cross-Border Healthcare’ (2012) 

19 European Journal of Health Law 29; K Raptopoulou, ‘The Directive on Cross-border 

Health Care: Signalling the Coordination or the Harmonisation of Public Health Systems?’ 

(2012) European Journal of Social Law 193; G Strban, ‘Patient Mobility in the European 

Union: Between Social Security Coordination and Free Movement of Services’ (2013) 14 

ERA Forum 391; J van de Gronden et al (eds), Health Care and EU Law (TMC Asser Press 

2011). 

14  See Case C-158/96 Raymond Kohll v Union des caisses de maladie ECLI:EU:C:1998:171.



164 Tomislav Sokol: The Right to Healthcare in the European Union and Canada

sation, as a requirement for obtaining the said coverage, is a restriction 

of the free movement of cross-border services. Here, the Court stated 

that, although the described national rules do not deprive insured per-

sons of the possibility of approaching a provider of healthcare services 

established in another EU Member State, they do nevertheless make re-

imbursement of the costs of those services subject to prior authorisa-

tion, and deny reimbursement to persons who have not obtained the 

authorisation. On the other hand, costs incurred in the Member State of 

insurance are not subject to that authorisation. Therefore, the rules in 

question deter insured persons from accessing healthcare providers es-

tablished in another Member State and constitute, for the providers and 

their patients, a barrier to the freedom to provide (and receive) services.15

Then the Court analysed the possibilities to justify such a restric-

tion to free movement on the basis of public interest, as provided by the 

current Article 52 TFEU and the case law. In order to be justifi ed, the 

national measures in question must be suitable for achieving the stated 

objective. Next, they must be necessary to achieve the said objective and 

must represent the least possible restriction on free movement. Finally, 

proportionality stricto sensu between the measure’s effects and its objec-

tive must exist.16 In Kohll, the Court concluded that the freedom to re-

ceive health treatment in another Member State does not endanger pub-

lic health, whose protection was stated as justifi cation for the measure 

in question by Luxembourg. The reasoning was that the conditions for 

taking up and pursuing the profession of doctor and dentist have been 

regulated by several coordinating or harmonising directives of the EU. 

Therefore, doctors and dentists established in other Member States must 

be given the same guarantees as doctors and dentists established on the 

national territory of the state of insurance, for the purposes of the free 

provision of services. Additionally, Luxembourg tried to justify its prior 

authorisation requirement by the necessity to provide a balanced and 

accessible healthcare service. The Court did not accept this justifi cation, 

since there was no proof that the rules in question were indispensable for 

the maintenance of an essential health treatment facility or service on 

national territory. Imposing prior authorisation for such treatments was, 

thus, considered contrary to the TFEU provisions on the free movement 

of services.17

Subsequent case law has refi ned and further explained the ap-

proach of the Court of Justice to the right to cross-border healthcare. It 

has also expanded that right to healthcare systems which are free-of-

15  Kohll (n 14) paras 31-35.

16  Harbo (n 4) 165.

17  Kohll (n 14) paras 37-53.
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charge at the point of delivery, unlike the system in Luxembourg based 

on the reimbursement of expenses.18 One well-known decision in this 

regard is Watts, related to the UK’s National Health Service. The case 

was about Mrs Watts, residing in the UK (and covered by its health sys-

tem) who was refused authorisation to obtain a hip replacement abroad. 

According to the applicable rules on coordination of social security sys-

tems, authorisation for the coverage of treatment abroad could only be 

given when the treatment in question was covered by the legislation of 

the state of health insurance and such treatment could not be provid-

ed in that state within the time normally necessary for obtaining the 

treatment in question (without undue delay). The national authorities 

considered that Mrs Watts could receive treatment in a local hospital 

within the government’s NHS Plan targets and therefore ‘without undue 

delay’. In practice, this meant she would have to wait about a year for her 

hip replacement. Mrs Watts then obtained the treatment in France and 

asked for reimbursement from the UK and the case fi nally went to the 

Court of Justice of the EU.19

On the issue of undue delay and waiting lists, the Court concluded 

the following:

It follows that, where the delay arising from such waiting lists appears 

to exceed in the individual case concerned an acceptable period hav-

ing regard to an objective medical assessment of all the circumstances 

of the situation and the clinical needs of the person concerned, the 

competent institution may not refuse the authorisation sought on the 

grounds of the existence of those waiting lists, an alleged distortion 

of the normal order of priorities linked to the relative urgency of the 

cases to be treated, the fact that the hospital treatment provided un-

der the national system in question is free-of-charge, the duty to make 

available specifi c funds to reimburse the cost of treatment provided in 

another Member State and/or a comparison between the cost of that 

treatment and that of equivalent treatment in the competent Member 

State.20

It can be seen from the quoted paragraph that the individual’s right 

to healthcare has priority over the general need for planning and priori-

tising healthcare resources when deciding on the issue of prior authori-

18  The fi rst judgment on a system not based on reimbursement was Case C-157/99 BSM 

Geraets-Smits v Stichting Ziekenfonds VGZ ECLI:EU:C:2001:404. One important element is 

that the case law has recognised that the prior authorisation requirement can be justifi ed 

for hospital treatments and treatment involving major medical equipment. See, for example, 

Case C-512/08 European Commission v French Republic ECLI:EU:C:2010:579, paras 26-44.

19  See Case C-372/04 The Queen, on the application of Yvonne Watts v Bedford Primary 

Care Trust ECLI:EU:C:2006:325.

20  Watts (n 19) para 120.



166 Tomislav Sokol: The Right to Healthcare in the European Union and Canada

sation. The Court here does not even consider a less restrictive alterna-

tive which is the usual form of the proportionality test it uses. In the case 

of literally applying such a test, the question would be if the national 

resource planning concerns can be achieved by an authorisation sys-

tem and waiting lists which are less cumbersome for patients. If this is 

impossible, the Member State in question should be allowed to retain its 

system, although an individual patient might wait longer than is ‘accept-

able having regard to an objective medical assessment’, whatever that 

means. The Court, however, has not utilised the usual proportionality 

test, thereby giving strong preference to individual needs when deter-

mining whether to grant authorisation or not.

Apart from waiting lists as a means of healthcare planning, another 

issue which has been tackled by the Court of Justice concerns the right 

of a Member State of insurance to defi ne the basket of health services it 

covers. The crucial decision in this respect was rendered in Geraets-Smits, 

the fi rst to deal with a benefi ts-in-kind healthcare system. In this case, 

a person insured in the Netherlands suffering from Parkinson’s disease 

underwent treatment in Germany and asked for reimbursement from 

the Dutch health insurance. Reimbursement was refused, partly on the 

basis that the clinical method in question was not regarded as normal 

treatment within the relevant professional circles and was therefore not 

covered by the Dutch health insurance legislation. The case also went 

to the Court of Justice, which concluded that the Netherlands’ legisla-

tion did not contain a detailed list of healthcare treatments covered by 

domestic health insurance, but referred to treatments ‘normal in the 

professional circles concerned’ instead. According to the Court, ‘only an 

interpretation on the basis of what is suffi ciently tried and tested by 

international medical science can be regarded as satisfying’. In other 

words, Member States which broadly defi ne what they cover by referring 

to standards recognised by the medical profession have to cover foreign 

treatments which are not recognised by the medical profession in their 

own territory.21

Of course, it is hard to speak of some universal standard of the 

medical profession, since such standards are not harmonised at the EU 

level, let alone at the global level. There can be multiple reasons why a 

certain treatment is considered standard in one country and not in an-

other, ranging from the technological (lack of relevant clinical testing) to 

the ethical (in vitro fertilisation or abortion, for instance). The approach of 

the Court of Justice stimulates countries to limit the cover by prescrib-

ing in detail the content of their health insurance baskets. This approach 

would reduce the fl exibility of the system and make it harder to keep up 

21  See Geraets-Smits (n 18).
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with rapid changes in medical technology. It can be seen that the Court 

of Justice has limited the Member States’ possibilities of making fund-

ing and rationing decisions in accordance with domestic resources and 

priorities. 

This approach has generally been taken over by the Patients’ Rights 

Directive. For example, it is stated in its preamble that, if the national 

legislation does not specify precisely the treatment method applied but 

defi nes types of treatment more broadly, a Member State should not re-

fuse prior authorisation or reimbursement on the grounds that the treat-

ment method is not available in its territory, but should assess whether 

the treatment in question corresponds to the benefi ts provided for in 

its legislation.22 Thereby, the Directive provides an incentive for Member 

States to defi ne their coverage in a more detailed and rigid legislative 

manner in order to be able to remain competent for defi ning their sys-

tems’ priorities. It should be mentioned that the Court has limited cer-

tain aspects of cross-border healthcare in the more recent case law, an 

approach taken over and expanded by the Directive. This has been the 

case, for instance, by allowing the prior authorisation requirement to 

be justifi ed for hospital treatments and treatment involving major med-

ical equipment,23 thereby ‘protecting the organisational structures and 

capacities of national health systems, and their fi nancial viability’, as 

stated by Hervey.24 On the other hand, the question of defi ning coverage 

still remains contentious, as shown above.

5 Coordination of fi scal and economic policies 

Another important aspect of the EU legal framework infl uencing 

the right to healthcare concerns coordination of the fi scal and macro-

economic policies of the Member States, including caps on their public 

expenditure. The key instrument which sets these limitations is the Sta-

bility and Growth Pact which aims to maintain the stability of the EU 

Economic and Monetary Union. The Pact has set thresholds of 60% of 

GDP relating to public debt and 3% of GDP relating to annual govern-

ment defi cit. If the said thresholds are breached, the Council may initiate 

a special Excessive Defi cit Procedure which may result in fi nancial pen-

alties for the concerned Member State. 25

22  See Preamble to the Patients’ Rights Directive (n 13) para 34. 

23  See Commission v France (n 18) paras 94-98 and the Patients’ Rights Directive (n 13) 

Art 8.

24  See T Hervey, ‘Telling Stories about European Union Health Law: The Emergence of a 

New Field of Law’ (2017) 15 Comparative European Politics 352. 

25  See Art 126 TFEU and Protocol 12 on the excessive defi cit procedure. See also Council 

Regulation (EC) 1466/97 of 7 July 1997 on the strengthening of the surveillance of budget-
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The economic crisis which started in 2008 has put pressure on Eu-

ropean Union Member States to give strong powers to the institutions of 

the EU, especially those dealing with fi scal issues, regarding the control 

of national economic and fi scal policies, including healthcare spending. 

The strongest mechanism of control, involving the European Central 

Bank, the European Commission and the International Monetary Fund 

(the Troika) has focused on those countries which belong to the Econom-

ic and Monetary Union (Eurozone). The Eurozone countries, which need 

fi nancial assistance from the International Monetary Fund and the Eu-

ropean Union, must fulfi l certain conditions. The said conditions include 

reforms in social and economic policies set by Memorandums of Under-

standing (MoUs) concluded between the Member States and those insti-

tutions. These Memorandums are based on the intergovernmental Euro-

pean Stability Mechanism established by the countries of the Eurozone 

and are not part of internal EU law. This mechanism has generally taken 

over the tasks previously fulfi lled by the European Financial Stabilisa-

tion Mechanism and the European Financial Stability Facility (which 

are still in existence) and represents a strong instrument for ensuring 

countries’ compliance. The European Commission primarily monitors 

whether the countries fulfi l the conditions which are set by the MoUs. 

Non-compliance of the countries concerned may result in penalties and 

stricter conditions for future assistance.26 

As far as other EU Member States are concerned, crucial instru-

ments are determined through the framework of the European Semester 

for economic policy coordination. Within the Semester, there is a ‘soft’ 

governance framework regarding Member States’ social and employment 

policies. This framework has complemented the strong coordination of 

national fi scal and macroeconomic policies established by the Stability 

and Growth Pact. The Semester starts in November of each year when 

the European Commission determines Union priorities in terms of job 

ary positions and the surveillance and coordination of economic policies [1997] OJ L209/1 

and Council Regulation (EC) 1467/97 of 7 July 1997 on speeding up and clarifying the 

implementation of the excessive defi cit procedure [1997] OJ L209/6. See also T Sokol and 

N MijatoviÊ, ‘EU Health Law and Policy and the Eurozone Crisis’ in T Hervey, C Young and 

L Bishop (eds), Research Handbook on EU Health Law and Policy (Edward Elgar 2017) 292.

26  See Art 136 TFEU and Treaty Establishing the European Stability Mechanism between 

the Kingdom of Belgium, the Federal Republic of Germany, the Republic of Estonia, Ireland, 

the Hellenic Republic, the Kingdom of Spain, the French Republic, the Italian Republic, the 

Republic of Cyprus, the Grand Duchy of Luxembourg, Malta, the Kingdom of the Nether-

lands, the Republic of Austria, the Portuguese Republic, the Republic of Slovenia, the Slo-

vak Republic and the Republic of Finland. See also Art 122 TFEU, European Financial Sta-

bility Facility Consolidated Articles of Association and Council Regulation (EU) 407/2010 of 

11 May 2010 establishing a European fi nancial stabilisation mechanism [2010] OJ L118/1. 

Under the said rules, the European Financial Stabilisation Mechanism may provide assis-

tance to all EU Member States.
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creation and growth for the following year. On the basis of the Guidelines 

which are made by the Council, EU Member States prepare National Re-

form Programmes for the year to come. These programmes are reviewed 

by the European Commission which makes Country Reports for each of 

the Member States, analysing their social and economic policies. These 

are followed by the Council’s Country-Specifi c Recommendations (CSR). 

Strict procedures for the prevention, detection and correction of macro-

economic imbalances have also been established by Union legislation to 

ensure national implementation. Thus, monitoring of EU Member States’ 

economic and fi scal policies has been strengthened. The countries need 

to respect concrete deadlines for correcting their defi cits in a sustainable 

manner. Non-complying Member States may be given policy warnings 

which are endorsed by the Council and can result in fi nancial  penalties.27

In what way have the EU instruments of economic policy and fi scal 

coordination infl uenced national healthcare systems and the right to 

healthcare in the Member States? It can be observed that in countries 

where the EU and the other mentioned institutions had a bigger role 

to play (Portugal, Ireland and Greece), through Memorandums of Un-

derstanding, privatisation and cost-containment became priorities. In 

Ireland, for example, several co-payments have been newly introduced 

or increased, including those for prescribed medicines. In Greece, an 

EUR 25 admission fee and an additional EUR 1 payment (on top of the 

existing 25% co-payment) for prescriptions were introduced in 2014. In 

addition, the number of beds provided through the public system has 

been slashed by more than 10%, and for-profi t fi nancing of hospitals has 

been expanded. In countries where the role of the EU has been moderate, 

healthcare reforms have focused on a ‘changing healthcare mix’. There 

was a shift of control powers from insurance funds either towards the 

27  See Council Regulation (EC) 479/2009 of 25 May 2009 on the application of the Pro-

tocol on the excessive defi cit procedure annexed to the Treaty establishing the European 

Community (Codifi ed version) [2009] OJ L145/1; Council Directive 2011/85/EU of 8 No-

vember 2011 on requirements for budgetary frameworks of the Member States [2011] OJ 

L306/41; European Parliament and Council Regulation (EU) 1173/2011 of 16 November 

2011 on the effective enforcement of budgetary surveillance in the euro area [2011] OJ 

L306/1; European Parliament and Council Regulation (EU) 1174/2011 of 16 November 

2011 on enforcement measures to correct excessive macroeconomic imbalances in the euro 

area [2011] OJ L306/8; European Parliament and Council Regulation (EU) 1176/2011 of 

16 November 2011 on the prevention and correction of macroeconomic imbalances [2011] 

OJ L306/25; European Parliament and Council Regulation (EU) 472/2013 of 21 May 2013 

on the strengthening of economic and budgetary surveillance of Member States in the euro 

area experiencing or threatened with serious diffi culties with respect to their fi nancial sta-

bility [2013] OJ L140/1; and European Parliament and Council Regulation (EU) 473/2013 

of 21 May 2013 on common provisions for monitoring and assessing draft budgetary plans 

and ensuring the correction of excessive defi cit of the Member States in the euro area [2013] 

OJ L140/11. See also R Baeten and B Vanhercke, ‘Inside the Black Box: The EU’s Economic 

Surveillance of National Healthcare Systems’ (2017) 15 Comparative European Politics 483. 
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market (the Netherlands and Italy), or the State (Germany and France), 

along with some level of privatisation of healthcare service provision. In 

the Member States where the EU infl uence has been weakest, such as 

the UK, Sweden and Lithuania (some of them are not members of the 

Eurozone), reforms have focused on systemic reorganisation, based on 

domestic policy considerations.28 Therefore, where the EU infl uence on 

national healthcare policies has been strong, the emphasis has been on 

fi scal consolidation, and not on ensuring individual access to healthcare.

6 Canadian constitutional framework 

At the outset, the Canadian constitutional framework, in terms of 

the division of power between the federal level and the provinces, sig-

nifi cantly differs from the system set up by the TEU and TFEU. The fi rst 

difference, of course, is that the Canadian Constitution consists of sev-

eral codifi ed acts and uncodifi ed traditions and practices.29 On the other 

hand, the Union constitutional framework, as described in the previous 

sections, is based on international treaties ratifi ed by the Member States, 

the Charter on Fundamental Rights of the European Union, and the gen-

eral principles of EU law. Second, most policy areas in the EU remain 

concurrent, or shared, between the Union and the Member States. In 

Canada, conversely, concurrency can be seen basically as an exception 

to the general rule. Section 91 of the Constitution Act 1867 enumerates 

exclusive competences of the Parliament of Canada in great detail. These 

powers cover different areas, ranging from issues such as public debt 

and the regulation of trade and commerce, to unemployment insurance 

and family law. Section 92 of the Constitution Act 1867 enumerates ex-

28  See F Stamati and R Baeten, ‘Varieties of Healthcare Reform: Understanding EU Lever-

age’ in D Natali and B Vanhercke (eds), Social Policy in the European Union: State of Play 

2015 (European Trade Union Institute 2015) 209-210. On Ireland, see the Health Act 1970, 

section 59 (1A−C). Another element which should be mentioned is that the number of per-

sons who have full eligibility for public healthcare increased from 30% to around 43% of 

the Irish population between 2007 and 2013. Additionally, there has been a 70% increase 

since 2005. This is important because a person’s eligibility depends on a means test, which 

means that there has been a big increase in the number of persons who are unable to pay 

for their healthcare without undue hardship. See Health Act 1970, section 45. See also, on 

this issue, F Paolucci, Health Care Financing and Insurance (Springer 2011) 35; A Nolan 

and B Nolan, ‘Eligibility for Free GP Care, “Need” and GP Visiting in Ireland’ (2008) 9 Euro-

pean Journal of Health Economics 157. In Greece, the overall government defi cit declined 

by 3.6% in 2014, from double-digit fi gures in the previous years. See EUROSTAT, ‘General 

Government Defi cit (-) and Surplus (+) − Annual Data’. 

29  It is stated in the Preamble to the Constitution Act 1867: ‘Whereas the Provinces of Can-

ada, Nova Scotia, and New Brunswick have expressed their Desire to be federally united 

into One Dominion under the Crown of the United Kingdom of Great Britain and Ireland, 

with a Constitution similar in Principle to that of the United Kingdom...’. Since the Consti-

tution of the UK is uncodifi ed, it can be derived that the same underlying principle applies 

also to Canada.
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clusive competences of the provinces, including, for example, ‘the estab-

lishment, maintenance, and management of hospitals, asylums, chari-

ties, and eleemosynary institutions in and for the province, other than 

marine hospitals’. Section 95 stipulates agriculture and immigration as 

concurrent between the federal level and the provinces. Rules enacted 

by the provinces have effect as long as they are not contrary to an Act of 

Parliament of Canada. 

Even though the constitutional division of powers seems pretty 

straightforward, both the federal government and the provinces have 

engaged in policy activities not clearly defi ned by the constitutional pro-

visions. Additionally, the federal level has assumed a more active role in 

providing social services, such as healthcare and pensions, which have 

traditionally been assigned to the provinces.30 Furthermore, the exclu-

sive power of the federal government to regulate trade and commerce, 

which might be seen as similar to the TFEU free movement provisions, 

has raised questions on where the federal power stops and the provincial 

one begins. In this sense, the Supreme Court of Canada has relatively 

recently stated that it has evolved into a fl exible point of view towards 

federalism ‘that accommodates overlapping jurisdiction and encourages 

intergovernmental cooperation − an approach that can be described as 

the ‘dominant tide’ of modern federalism’. This dominant tide means that 

the Court rejects an approach of rigidly and formalistically demarking 

powers of the federal government and provinces, in favour of accommo-

dating cooperative intergovernmental efforts.31 Furthermore, the Court 

has stated that an issue must be ‘genuinely national in importance and 

scope’ for it to be within the legislative powers of the federal govern-

ment concerning trade and commerce. Genuine national importance 

and scope do not exist solely because the issue at hand exists in all the 

Canadian provinces, or because some of its aspects have a national di-

mension. For the federal level to regulate, there must be a problem which 

provinces cannot solve on their own (either jointly, or individually).32 

30  See, for example, Canada Pension Plan RSC, 1985, c C-8. See also T Hueglin, ‘Treaty 

Federalism as a Model of Policy Making: Comparing Canada and the European Union’ 

(2013) 56 Canadian Public Administration 193.

31  See Reference re Securities Act [2011] 3 SCR 837, paras 57-58.

32  ibid. This is one of the fi ve criteria for federal legislative intervention set by the Court in 

General Motors of Canada Ltd v City National Leasing [1989] 1 SCR 641: (1) the legislation 

in question must be part of a general regulatory scheme; (2) the scheme must be contin-

uously monitored by a regulatory agency; (3) the legislation must be related to trade as a 

whole and not with a specifi c industry; (4) the legislation should be such that the provinces 

jointly or individually would be constitutionally incapable of enacting; and (5) the failure to 

include one or more provinces or localities would jeopardise the successful operation of the 

scheme in question in other parts of Canada. This is not a closed list and absence of one of 

the stated conditions is not crucial for the federal legislative power to exist.



172 Tomislav Sokol: The Right to Healthcare in the European Union and Canada

Generally, the Court emphasises concepts like balance and cooper-

ation when determining the limits of federal regulatory power. Despite 

the concept of ‘cooperative federalism’ which encourages cooperation be-

tween the federal and the provincial level, the constitutional limitations 

which underlie the division of powers between the federal government 

and the provinces must still be respected. This ‘dominant tide’ of con-

stitutional federalism, however strong, ‘cannot sweep designated powers 

out to sea, nor erode the constitutional balance inherent in the Canadian 

federal state’. Legislation’s primary focus on local concerns means it can-

not be within the power of the federal level. This is especially the case in 

areas such as securities, where different provinces have different focuses 

and specialisations, as evidenced by data (for example, around half of 

Ontario’s securities market is linked to large fi nancial services compa-

nies, while Alberta is the dominant national market for oil and gas, etc).33

The approach by the Supreme Court seems to be more restrained in 

terms of broad interpretation of the federal legislative power encroaching 

upon the provinces’ constitutional position when compared to the EU. As 

observed when analysing the jurisprudence of the Court of Justice, Union 

competence to regulate the internal market, by way of approximating na-

tional laws, is sometimes interpreted as existing whenever there is an is-

sue which exists in several EU Member States. The standard of genuine 

national scope and importance used by the Supreme Court seems to be 

stricter and, at least partly, based on some concrete evidence. The latter 

standard requires that national legislation must be qualitatively differ-

ent from anything that provinces could achieve without interference by 

the federal level in order for the federal competence to exist. It should be 

emphasised that the described interpretation concerns exclusive power 

of the Canadian Parliament to regulate trade and commerce, while the 

EU power to regulate the internal market is shared between the Union 

and the Member States. So, the Supreme Court seems to be more con-

cerned about the constitutional competences of the provinces than the 

Court of Justice about the competences of the EU Member States.

7 The Canadian healthcare system 

The Canadian health system is predominantly fi nanced from the 

public purse. Approximately 70% of health costs are fi nanced by way of 

general taxation of the territorial, provincial and federal governments. 

The system is highly decentralised, which is, inter alia, caused by the pro-

vincial and territorial responsibility for the delivery and funding of most 

health services.34 This can be seen in the explicit provision of Section 92 

33  Reference re Securities Act (n 31) paras 62, 127.

34  See G Marchildon, Canada: Health System Review (World Health Organisation 2013) 19.
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of the Constitution Act 1867, whereby the maintenance, establishment 

and management of hospitals falls within the scope of the provinces’ 

legislative competence. The remaining power to regulate healthcare pro-

vision is derived from the more general constitutional framework which 

divides power between the provinces and the federal government. Thus, 

the residual power to regulate areas not within the explicit competence 

of the provinces rests with the federal government,

The fi rst area of healthcare where the federal government exercises 

its authority concerns medicines. Several acts determine prohibitions 

and penalties, but in practice operate as regulatory statutes aimed at 

protecting public health.35 Among other things, these federal rules (the 

Food and Drugs Act) set approval processes and standards for the pro-

duction, testing, packaging and labelling of medicines. Applications for 

approval to market medicines in Canada are processed by the Health 

Products and Food Branch. Medicines must also be approved by the 

provinces in order to be covered by their health insurance.36

The second area of healthcare (which is the focus of this paper) in 

which the federal government plays an important role concerns funding, 

through the national single-payer healthcare system.37 The power to reg-

ulate the said issue stems from Section 91 of the Constitution Act 1867 

which provides that:

It shall be lawful for the Queen, by and with the Advice and Consent of 

the Senate and House of Commons, to make Laws for the Peace, Order, 

and good Government of Canada, in relation to all Matters not coming 

within the Classes of Subjects by this Act assigned exclusively to the 

Legislatures of the Provinces.

Additionally, Section 91 gives power to the federal parliament to reg-

ulate taxation and public property. The crucial legal source in this re-

spect is the Canada Health Act.

The Canada Health Act, in its sections 7-12, prescribes the require-

ments for a provincial health insurance system to qualify for federal 

funding. These consist of fi ve rather simple and straightforward criteria:

35  See Food and Drugs Act RSC, 1985, c F-27; Controlled Drugs and Substances Act SC 

1996, c 19; Criminal Code RSC, 1985, c C-46.

36  See R Bouchard et al, ‘The Pas de Deux of Pharmaceutical Regulation and Innovation: 

Who’s Leading Whom?’ (2009) 24 Berkeley Technology Law Journal 1461; P Carter, ‘Federal 

Regulation of Pharmaceuticals in the United States and Canada’ (1999) 21 Loyola of Los 

Angeles International and Comparative Law Journal 215; S Hwang et al, ‘Universal Health 

Insurance and Health Care Access for Homeless Persons’ (2010) 100 American Journal of 

Public Health 1454.

37  Based on the Canada Health Act RSC, 1985, c C-6.
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a)  The fi rst criterion of public administration, prescribed by Section 

8, requires the following: the provincial health insurance system 

must be operated and administered on a non-profi t basis by a 

public authority which is appointed or designated by the provin-

cial government of the province; the public authority in question 

must be responsible to the provincial government for the said is-

sue; the public authority in question must be subject to the audit 

of its accounts by a legally empowered authority. 

b)  The second criterion of comprehensiveness, prescribed by Section 

9, requires that the provincial health insurance system must in-

sure all insured health services which are provided by hospitals, 

medical practitioners or dentists, as well as the prescribed simi-

lar or additional services. 

c)  The third criterion of universality, prescribed by Section 10, re-

quires that the insurance system must entitle the entire provin-

cial population to the insured healthcare services under uniform 

terms and conditions. 

d)  The fourth criterion of portability, prescribed by Section 11, means 

that the provincial health insurance system must not impose a 

minimum period of residence in the said province, or a waiting 

period longer than three months before residents of the province 

are entitled to insured health services. Secondly, the system in 

question must cover the cost of insured health services provided 

to insured persons while temporarily absent from the province on 

the basis that where the insured health services are provided in 

Canada, costs are covered according to the tariffs of the province 

of treatment (unless the provinces in question make a different 

arrangement) and where the insured health services are provid-

ed out of Canada, costs are covered according to the tariffs of 

the province in which the person is insured. Thirdly, the health 

insurance system must provide for the payment, during any min-

imum period of residence, or any waiting period, imposed by the 

healthcare insurance system of another province, of the cost of 

insured healthcare services provided to persons who have ceased 

to be insured persons by reason of having become residents of 

that other province, on the same basis as though they still reside 

in the (fi rst) province. Prior approval by the provincial authority 

may be required for elective treatments outside the province if the 

treatment in question was available on a similar basis within the 

province.

e) The fi fth criterion of accessibility, prescribed by Section 12, im-

poses several requirements. First, the provincial health insur-
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ance system must provide for services under uniform terms and 

conditions and must not impede or preclude, either directly or 

indirectly through charges or otherwise, reasonable access to 

those services by insured persons. Second, the system in ques-

tion must provide for payment for insured services in accordance 

with a tariff authorised by the law of the province. Third, the 

health insurance system of the province must provide for reason-

able compensation for all insured healthcare treatments. Fourth, 

the provincial system in question must provide for the payment 

to hospitals, including those hospitals owned or operated by the 

state, in respect of the cost of insured health treatments.

It is clear that the role of the federal government in relation to pro-

vincial health insurance systems is rather different from the role of the 

EU in relation to Member States’ social security health systems. The 

federal government provides for about one quarter of the fi nancing of 

provincial health insurance systems.38 This fi nancing is subject to strict 

conditions, based on the solidarity and universality of the healthcare 

provisions. In this sense, the federal government acts as an authority 

which oversees whether the provincial systems are based on social con-

siderations, with medical need being the crucial criterion for healthcare 

provision. The money transfer and control over the social nature of the 

healthcare system by the central government are two important charac-

teristics of the Canadian legal framework which differentiate it from the 

EU. These differences will be further elaborated in the following sections.

8 Charter of rights and freedoms 

The previous sections analysed the Canadian legal framework deal-

ing explicitly with access to healthcare, with a focus on the division of 

powers between the federal government and the provinces. Another im-

portant legal source which has, in recent years, been instrumental in 

changing the landscape of healthcare provision in Canada is the Cana-

dian Charter of Rights and Freedoms. The Charter protects the rights 

and freedoms prescribed by its provisions subject only to those reason-

able limits which are set by law as can be demonstrably justifi ed in a 

democratic and free society. As stated in Oakes by the Supreme Court,39 

the said limitation entails, essentially, a proportionality test, consist-

ing of three parts. First, the measure in question must be fair and not 

arbitrary, designed to achieve the stated objective and connected with 

it. Second it must limit the right in question as little as possible. Final-

38  Marchildon (n 34) 61.

39  See R v Oakes [1986] 1 SCR 103.
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ly, proportionality between the measure’s effects and it objective must 

exist.40 This basic structure is generally the same as in the previously 

mentioned case law of the Court of Justice with an exception concerning 

some EU cases dealing with healthcare, as shown above, but its concrete 

implementation may vary between different individual cases. Healthcare 

is not explicitly mentioned in the Charter but some of its provisions have 

had an important role in terms of access to healthcare. One of these 

provisions is contained within Section 7 of the Charter which reads that 

‘Everyone has the right to life, liberty and security of the person and the 

right not to be deprived thereof except in accordance with the principles 

of fundamental justice’.

The most famous case concerning access to healthcare relating to 

Section 7 of the Charter is Chaoulli, decided by the Supreme Court. The 

case has been extensively analysed in the literature,41 so this paper will 

focus on its most important repercussions. The question concerned pro-

hibition by Quebec of private insurance for healthcare services provided 

through public (provincial) health insurance. A similar prohibition exist-

ed in fi ve other provinces as well.42 This prohibition was challenged by 

George Zeliotis, who had to wait nine months for a hip operation (similar 

to Watts mentioned earlier), as being contrary to the Charter of Human 

Rights and Freedoms of Quebec43 and the Canadian Charter of Rights 

and Freedoms. 

The Supreme Court found the Quebec prohibition to be contrary to 

the Quebec Charter, while it was split three-three concerning the Cana-

dian Charter (Justice Deschamps did not rule on the Canadian Charter). 

The fi rst reason for the prohibition to be unconstitutional can be sum-

marised by the following:  

40  The Charter is a part of the Constitutional Act 1982 (UK), 1982, c 11. On the propor-

tionality test in Canada, see, for example, D Grimm, ‘Proportionality in Canadian and Ger-

man Constitutional Jurisprudence’ (2007) 57 University of Toronto Law Journal 383. The 

principle of subsidiarity is also present in the Supreme Court’s jurisprudence, although not 

explicitly prescribed within the constitutional framework. See Reference re Assisted Human 

Reproduction Act [2010] 3 SCR 457.

41  See Jacques Chaoulli v Attorney General of Quebec [2005] 1 SCR. See also, for example, 

M Cousins, ‘Health Care and Human Rights after Auton and Chaoulli’ (2009) 54 McGill Law 

Journal 717; C Flood, K Roach and L Sossin, Access to Care, Access to Justice: The Legal 

Debate over Private Health Insurance in Canada (University of Toronto Press 2005); C Flood 

and S Lewis, ‘Courting Trouble: The Supreme Court’s Embrace of Private Health Insurance’ 

(2005) 1 Healthcare Policy 26; C Flood and X Sujith, ‘Health Care Rights in Canada: The 

Chaoulli Legacy’ in A den Exter (ed), International Health Law: Solidarity and Justice in 

Health Care (Maklu 2008) 97.

42  Flood and Sujith (n 41) 97.

43  Charter of Rights and Freedoms, c 12.
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The Canada Health Act, the Health Insurance Act, and the Hospital In-

surance Act do not expressly prohibit private health services. However, 

they limit access to private health services by removing the ability to 

contract for private health care insurance to cover the same services 

covered by public insurance. The result is a virtual monopoly for the 

public health scheme. The state has effectively limited access to private 

health care except for the very rich, who can afford private care with-

out need of insurance. This virtual monopoly, on the evidence, results 

in delays in treatment that adversely affect the citizen’s security of the 

person. Where a law adversely affects life, liberty or security of the per-

son, it must conform to the principles of fundamental justice. This law, 

in our view, fails to do so.44

Furthermore:

The evidence adduced at trial establishes that many western democra-

cies that do not impose a monopoly on the delivery of health care have 

successfully delivered to their citizens medical services that are superi-

or to and more affordable than the services that are presently available 

in Canada. This demonstrates that a monopoly is not necessary or even 

related to the provision of quality public health care.45

The reasoning above is based on the conclusions that the public 

insurance monopoly causes waiting lists which would be reduced if free-

dom to obtain private insurance existed. Additionally, this kind of mo-

nopoly results in a system which is inferior to other western countries’ 

health systems. These assumptions, with little or no empirical evidence, 

have been disproven in the literature. A public system providing health 

treatments to all insured persons on the basis of need instead of ability to 

pay is contrary to the very notion of a monopoly controlling prices which 

makes consumers worse off in the process.46 Also, countries which allow 

private health insurance (like the UK) have traditionally battled waiting 

lists, as shown when discussing EU case law on free movement of ser-

vices. Further, no empirical proof that the Canadian healthcare system 

is generally inferior to other western countries has been provided, and 

these kinds of comparisons always depend on the choice of factors taken 

into account.47

44  Chaoulli (n 41) para 106.

45  ibid, para 140.

46  Flood and Sujith (n 41) 99.

47  Concerning the proportionality of the contested measure, the Supreme Court concluded 

that the government has not proved that the measure minimally limits protected rights, 

since a wide variety of measures are available to governments, based on the examples of 

other countries.
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Putting the arguments for and against aside, the judgment is im-

portant in that it has focused on the individual’s right to healthcare 

as a human right protected by human rights documents (in this case, 

primarily the provincial one). This approach neglects other aspects a 

social healthcare system needs to take into account. Crucially, the major 

benefi ciaries of the majority reasoning are those persons who are able to 

afford private health insurance. Furthermore, possibilities to exit from 

a public system tend to reduce the resources available to those (who are 

not so well-off as to be able to afford to exit and enter private insurance) 

who remain. Those who suffer the most in these kinds of cases are elder-

ly patients with chronical illnesses who either cannot enter private in-

surance,48 or have to pay enormous premiums to benefi t from the latter. 

It can be seen that, in this case, the reasoning of the majority (concern-

ing the provincial Charter) of the Supreme Court has shifted towards a 

more market-oriented approach with the potential of undermining the 

social fabric of provincial healthcare regulation based on solidarity.

The Supreme Court in Chaoulli dealt with the possibility to contract 

private insurance for healthcare treatments provided through public 

health insurance. Another issue which came to the fore is whether there 

exists a positive duty for the government to cover particular health treat-

ments. The said question arose in Auton,49 regarding Section 15(1) of the 

Charter which reads that:

Every individual is equal before and under the law and has the right to 

the equal protection and equal benefi t of the law without discrimination 

and, in particular, without discrimination based on race, national or 

ethnic origin, colour, religion, sex, age or mental or physical disability.50 

In this case, a group of children diagnosed with autism and their 

parents claimed that the Province of British Columbia had violated their 

rights under Section 15(1) by refusing to fund a particular treatment for 

autism which they claimed was medically required. 

The Supreme Court in its judgment interpreted both the Canada 

Health Act and the provincial legislation. According to the Court, the 

principle of universality prescribed by the Canada Health Act requires 

a provincial health insurance system to provide one hundred percent 

48  See C Newdick, ‘Preserving Social Citizenship in Health Care Markets: There May Be 

Trouble Ahead’ (2008) 2 McGill Journal of Law and Health 105.

49  See Auton (Guardian ad litem of) v British Columbia (Attorney General) [2003] 3 SCR 657.

50  See on this case, for example, C Bond, ‘Section 15 of the Charter and the Allocation of 

Resources in Health Care: A Comment on Auton v British Columbia’ (2005) 13 Health Law 

Journal 253; Cousins (n 41); M Finley, ‘Limiting Section 15(1) in the Health Care Context: 

The Impact of Auton v British Columbia’ (2005) 63 University of Toronto Faculty of Law 

Review 213.
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of qualifi ed provincial residents with insured healthcare services un-

der uniform terms and conditions. Insured health services are ‘hospi-

tal services, physician services and surgical-dental services provided 

to insured persons’. Hospital services are ‘medically necessary’ services 

which are provided at a hospital, while physician services are ‘medi-

cally required services rendered by medical practitioners’. The principle 

of comprehensiveness requires a provincial health insurance system to 

‘insure all insured health services provided by hospitals, medical prac-

titioners or dentists, and where the law of the province so permits, sim-

ilar or additional services rendered by other health care practitioners’. 

Therefore, the Canada Health Act prescribes that provincial health in-

surance systems have to cover health services provided by hospitals and 

physicians, but leaves the decision on whether to cover other services to 

the province. The fi rst are deemed ‘core services’ (services provided by 

physicians), and the second ‘non-core services’ (services not provided by 

physicians). The relevant provincial authority has statutory discretion to 

add core benefi ts since they are provided by medical practitioners. If the 

authority is satisfi ed that the service in question is medically required 

and provided by a physician, it may add this service to the list of covered 

services.51

It may be inferred from the judgment that the Supreme Court con-

siders both core and non-core services to be benefi ts provided by law. 

The competent authority has the legal discretion to decide which of the 

core or non-core services will be covered by the provincial health insur-

ance system as medically required services.52 The Supreme Court went 

on to conclude that a legislative scheme is not by itself discriminatory if 

it provides coverage for non-core services only for some patients and not 

for others. The scheme in question represented a partial health plan and, 

by defi nition, did not aim to meet all the medical needs of all patients.53 

The next issue concerned was whether the provincial government 

excluded autistic children from coverage on the basis of disability. Here, 

the Court stated that the appropriate comparator for the claimants is a 

non-disabled person, or a person with a disability which is not a mental 

disability, seeking or receiving funding for a non-core treatment which is 

important for the present and future health of the said person, is emer-

gent and has only recently begun to be recognised as medically required. 

The claimants were not denied a treatment made available to the com-

parator group and there was no discrimination.54

51  Auton (n 49), Appendix B.

52  Finley (n 50) 223.

53  Auton (n 49), para 43.

54  Ibid, para 8.



180 Tomislav Sokol: The Right to Healthcare in the European Union and Canada

The approach by the Supreme Court leaves the crucial autonomy to 

determine public healthcare coverage to the (provincial) legislature. In 

that sense, it refrains from making a policy choice on which treatments 

are to be covered from the public purse.55 The said case law shows strong 

restraint from engaging into judicial activism sometimes observed in the 

jurisprudence of the Court of Justice in some cases concerning cross-bor-

der healthcare. Importantly, there is no mention of some universal health 

standards which determine whether a certain treatment falls within a 

loose and general legislative defi nition of coverage. On the other hand, 

unlike the social health insurance systems provided by Member States 

of the EU, the scheme in question was partial since it included non-core 

services where more signifi cant discretion of the provinces existed.

A case factually more similar to the Court of Justice’s case law was 

Flora.56 The patient in question had contracted hepatitis C which result-

ed in a liver cancer. He was not a suitable candidate for a liver transplant 

in Ontario and instead underwent successful treatment to contain the 

growth and decrease the size of the existing tumours and received a liv-

er transplantation procedure at a hospital in the UK. He subsequently 

applied for reimbursement to Ontario public authorities. The reimburse-

ment was refused and the refusal was challenged in front of the Ontario 

Divisional Court and, on appeal, the Ontario Court of Appeal.

The Ontario legislation provided that a person is entitled to coverage 

of foreign treatment when the treatment in question is generally accepted 

by the medical profession in Ontario as appropriate for a patient in the 

same medical circumstances as the patient in question; the treatment  

is medically necessary; either the identical or equivalent treatment is 

not performed in Ontario or the identical or equivalent treatment is per-

formed in Ontario, but it is necessary for the person to travel abroad to 

avoid a delay that would result in death or medically signifi cant irrevers-

ible damage to the patient.57

The Court of Appeal rejected the appeal. In terms of the reasonable-

ness of the decision, it concluded that it fell within the range of accept-

able outcomes which are defensible on the facts and the law and that 

the justifi cation was transparent, sound, and intelligible. The explicit 

legislative provision that the treatment in question must be generally 

accepted in Ontario was crucial. The question whether a treatment was 

accepted in medical circles elsewhere was not considered relevant.58 This 

55  Bond (n 50) 271.

56  See Flora v General Manager, Ontario Health Insurance Plan, [2008] 91 O.R. (3d) 412.

57  Ibid.

58  ibid.
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approach is in stark contrast to the (already mentioned) approach of the 

Court of Justice applied in Geraets-Smits, where international standards 

are relevant when determining whether a treatment is covered or not.59 

The other ground of appeal concerned Section 7 of the Charter. Re-

lated to this, the Court of Appeal stated that the provincial legislation’s 

conditions for funding treatment abroad do not prohibit or impede any-

one from seeking health treatment. The said rules do not limit the types 

of healthcare services available to Ontarians, nor do they represent gov-

ernmental interference with an existing right. By not providing coverage 

for all treatments abroad, the provincial legislation does not deprive a 

person of the rights protected by Section 7 of the Charter. Finally, the 

Court of Appeal concluded that there is no positive right to a minimum 

level of healthcare guaranteed by the Charter.60 

It can be stated that the case law favours personal rights over so-

cial legislation (set primarily by the provinces) in some instances. A dif-

ference between Chaoulli where that was evident and other case law is 

that the former was about freedom to access private health insurance, 

while the latter was about a positive duty of the government to cover cer-

tain health treatments. Although this distinction seems a little artifi cial 

in terms of reasoning based on improving the overall access to health-

care,61 it has practically signifi cantly limited individual rights to access 

healthcare. If one compares the approach of the Canadian courts to the 

Court of Justice of the EU, a more conservative stance can be observed. 

The Canadian approach generally leaves policy decisions to the provin-

cial governments, allowing them to limit available health treatments to 

those provided and recognised domestically. In this way, funding and 

rationing decisions can be made in accordance with domestic priorities 

and resources. 

The approach by the Court of Justice results, for example, in Mem-

ber States having to cover foreign treatments not provided domestically 

if these treatments fall within the broad national legislative defi nitions 

of covered healthcare. These legislative defi nitions thereby have an un-

intended consequence of extending the national coverage to treatments 

which are normal and recognised in some other country’s health sys-

tem. The mentioned approach is unlike the stance of the Ontario Court 

of Appeal in Flora whereby only treatments recognised domestically are 

relevant. National legislators are thus provided with an incentive to use 

detailed exhaustive lists of covered treatments in order to achieve the 

59  See Geraets-Smits (n 18) paras 94-98.

60  ibid.

61  Cousins (n 41) 726.
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goal of limiting coverage to treatments which are considered normal do-

mestically. Their autonomy is thereby curtailed by the Court of Justice 

to some extent. It needs to be mentioned that this aspect of the case 

law has not so far resulted in systemic legislative reforms on the part of 

the Member States. It can be assumed that the reason for this is that 

cross-border healthcare is a marginal phenomenon, with only 0.05% of 

EU citizens obtaining healthcare abroad on the basis of the Patients’ 

Rights Directive as a codifi cation of the case law.62 One of the reasons for 

this is that people generally prefer health treatment in settings familiar 

to them.63 Still, the case law has affected national regulatory autonomy 

by creating incentives to change the way health coverage is legally de-

fi ned, which may become practically more relevant depending on patient 

movements in the future. 

9 Lessons to be learned? 

There are similarities and differences between the ways the right 

to healthcare is implemented in the EU and Canada. In both systems, 

the main competences to organise the delivery of healthcare rest with 

their constituent parts (Member States/provinces). The bulk of this pro-

vision is organised via social health insurance, based on principles such 

as public administration, universality and accessibility. However, this is 

where the differences already start. It seems that the European Union 

acts as a regulatory state, using its powers in the area of the internal 

market to curb Member States’ autonomy to organise their health in-

surance systems. This has been evident in the area of free movement of 

healthcare services, where the case law of the Court of Justice, codifi ed 

via secondary legislation, gives the individual’s right to particular health 

treatment priority over the needs of the system to allocate resources 

where they are most needed. In this way, persons who are able to pay 

upfront for the treatment costs and settle other related expenses, such 

as travel and accommodation, are privileged compared to elderly and 

less well-off patients who are either unable to travel longer distances or 

do not have enough resources to pay for the treatment and request sub-

sequent reimbursement. Nevertheless, it should be mentioned that the 

described freedom has been somewhat curtailed by the more recent case 

law of the Court of Justice and the Patients’ Rights Directive (thanks 

to some Member States in the Council). As mentioned in the previous 

62  See European Court of Auditors, ‘EU Actions for Cross-border Healthcare: Signifi cant 

Ambitions but Improved Management Required’ (2019) 4. See also Patients’ Rights Directive 

(n 13).

63  See S Greer, ‘The Three Faces of European Union Health Policy: Policy, Markets, and 

Austerity’ (2014) 33 Policy and Society 13, 16. 
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sections, this development has transpired by expanding the defi nition of 

treatments for which prior authorisation is required when compared to 

the earliest judgments.

Still, the use of vague notions such as international medical stan-

dards entitles the mentioned privileged individuals to the best possible 

healthcare anywhere in the EU (which can fi t into the broad legisla-

tive defi nition of coverage), even though a particular treatment is not 

recognised and, as such, practically not covered in the state of health 

insurance. Such an approach disrupts the balance between the various 

ethical and fi nancial choices national systems have to make when deter-

mining the health services they cover. In this sense, it can be stated that 

the EU’s role is that it facilitates the right to healthcare for one category 

of persons but makes the position of the other category harder by divert-

ing resources to the fi rst one. 

All this is not currently a big practical issue due to the small extent 

of patient mobility, but may potentially become a more important issue 

depending on future trends in patient mobility, due to potential future fi -

nancial crises, greater awareness of the possibilities the EU law provides 

to individuals, the national judiciary, and similar factors. As stated by 

Sindbjerg Martinsen and Vrangbaek, ‘further evolution depends on the 

response to these developments by European citizens, private interests 

and national courts’. Certainly, a supportive institutional structure to 

expand rights stemming from EU law now exists and, unless Member 

State policy makers act in consort to de-institutionalise the emerging in-

ternal healthcare market, the EU infl uence on future health governance 

(its Europeanisation) will probably increase.64

Additionally, the European Union has created a strong legal frame-

work on economic policy coordination, aiming primarily at imposing fi s-

cal discipline upon the Member States. As stated by Scott Greer, ‘To mar-

ket compliance we now add fi scal compliance’.65 This system has been 

further strengthened by the economic crisis and has resulted in reducing 

public healthcare expenditure, along with reforms which have, at least 

partially, striven for the introduction of market principles into nation-

al healthcare systems (privatisation, the increase of co-payments and 

the like). Importantly, forums of fi nance ministries rather than health 

experts are increasingly shaping the area with their own sets of (fi scal) 

priorities.66 The described setup makes it harder for individuals to exer-

cise their right to healthcare. This is especially the case for those who 

64  See D Sindbjerg Martinsen and K Vrangbaek, ‘The Europeanization of Health Care Gov-

ernance’ (2008) 86 Public Administration 169. 

65  See Greer (n 63) 22.

66  ibid 22. 



184 Tomislav Sokol: The Right to Healthcare in the European Union and Canada

are underprivileged in a way that they are not able to pay by themselves 

for needed healthcare services. The limited competences of the Union to 

concretely infl uence national healthcare systems, apart from the men-

tioned marketisation of healthcare provision, mean that the situation is 

not likely to change under the current EU constitutional framework.

This relationship in Canada is, at least partially, the opposite. The 

central government legally prescribes the basic social principles that 

the provincial health insurance systems must adhere to. Of course, the 

Canadian federal government has the legitimacy to do this because it 

fi nances part of the provincial health insurance expenses from the cen-

tral budget. This redistributive role of the centre concerning healthcare 

is practically non-existent in the EU, which essentially tells the Member 

States what to do with their own money, according to the market rules 

on free movement and economic policy coordination. Similar attempts 

have been made to introduce an individual market-oriented approach in 

Canadian provincial health insurance systems, but the Canadian courts 

have proved more reluctant to go down that alley than the Court of Jus-

tice of the EU. This can be seen as part of a generally more restrained 

jurisprudence by the Canadian Supreme Court, in terms of allowing the 

central level to interfere with the areas where the provinces have the cru-

cial role to play, than that of the Court of Justice of the EU.

It can be argued, on the basis of the analysis shown above, that 

the European Union could take a few lessons from Canada in terms of 

facilitating the right to healthcare, understood as access to healthcare 

services in accordance with uniform, objective criteria based on clinical 

need instead of the ability to pay. This state of play refl ects the consti-

tutional asymmetry of the EU. The European integration process has 

traditionally been dominated by the economic interests of market liber-

alisation and the national social policies (including healthcare) needed 

to be adjusted to those interests in the areas where confl icts occur.67 

The same pattern can be observed in the area of healthcare. Here, free 

movement of well-off patients has been promoted by the Court of Justice 

and EU legislation to some extent, to the detriment of national policy 

choices prioritising resources on the basis of healthcare need instead 

of the ability to pay. To overcome this problem, the promotors of ‘social 

Europe’, who want to ensure the effectiveness of Member States’ social 

systems, are faced with a choice: either to develop social programmes at 

the European level or harmonise national systems of social protection, 

including health insurance. However, the diversity of these national sys-

tems (in terms of organisation and fi nancing) and their political salience 

67  See F Scharpf, ‘The European Social Model: Coping with the Challenges of Diversity’ 

(2002) 40 Journal of Common Market Studies 647. 
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make it virtually impossible for the Member States to agree on common 

European solutions.68 As Scott Greer put it: ‘adding a health treaty 

base might improve the health effects of EU legislation at the price of 

producing more EU action, while leaving no health treaty base might 

slow and limit EU action but at the price of ensuring it is justifi ed by 

internal market law’.69

The Canadian example illustrates a possible solution to the de-

scribed diffi culty. Although different in many ways, EU Member States’ 

health systems do share a set of common values of solidarity, equity, 

and access to good quality care and universality, as mentioned above. 

It can be seen that these values generally correspond to the require-

ments set by Canadian federal legislation for the provincial health in-

surance systems to obtain federal funding. Hence, it can be argued that 

a similar approach to the Canadian one could be applied in Europe: 

partial funding for the national systems provided by the EU, condi-

tional upon respect of the social values these systems are based on. 

The principles of solidarity and universality, as well as the fact that 

government spending is predominant in ensuring access to healthcare, 

are crucial in this respect. Therefore, there is no rational reason why 

differences in the ways of funding national systems (reimbursement v 

benefi ts-in-kind provided free-of-charge at the point of delivery) should 

affect the proposal. 

The mentioned proposal could be implemented if one crucial condi-

tion was met: Member States’ contributions to the Union budget would 

have to be raised. According to Article 311 TFEU, the Council decides 

unanimously and after consulting the European Parliament on how to 

defi ne the system of own resources of the EU. It may set new catego-

ries of own resources or abolish an existing category. Member States 

need to approve such a decision in accordance with their constitutional 

requirements. Since, under Article 6 TFEU, the EU has competence to 

support and supplement Member States’ activities in the area of health 

protection, it can be claimed that fi nancial support for national health 

insurance systems falls within the said area of competence. 

As prescribed by Articles 311-324 TFEU, the annual budget needs 

to be in accordance with the multiannual fi nancial framework which 

is established for a minimum period of fi ve years. The Council, after 

obtaining consent from the European Parliament, adopts the multian-

nual fi nancial framework regulation by way of consensus. Currently, the 

biggest share of expenditure is allocated for reducing economic gaps be-

68  ibid 652. 

69  See Greer (n 63) 17. 
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tween different regions of the EU. Rural development, agriculture, envi-

ronmental protection and fi sheries also represent a major share of Union 

spending.70 

Of course, achieving consensus between EU Member States is not an 

easy task, especially for the countries who contribute most to the Union 

budget. On the other hand, resources paid into the EU budget would cov-

er only part of health expenditure, which would make it more fi nancially 

bearable. Also, a formula according to which the return would be close 

to proportional to the amounts paid would probably have to be developed 

through Member States’ negotiations (with some level of solidarity with 

the less developed parts of the Union).71 There are several benefi ts to this 

approach. First, the EU would acquire more legitimacy to have a regu-

latory infl uence on Member States’ health systems. Second, the division 

of competences would become clearer than now, thus contributing to 

legal certainty. Third, the right to healthcare for all categories of persons 

would be protected. If social values and the market are placed on the 

same constitutional footing at the EU level, the Court of Justice could 

more easily balance between them in individual cases, without priori-

tising some groups of patients over others. It is true that this approach 

would warrant a unanimous Council decision, but this intervention 

would be limited, without allowing full harmonisation of national health 

(insurance) systems. Of course, there are practical differences between 

the European Union and Canada, not limited to the fact that Canada is 

a single nation and in that sense is obviously more homogeneous than 

70  See Europa, ‘How the EU Budget Is Spent’ (2018). 

71  It should be mentioned that there has been a proposal from the European Commission 

to tie funding from the European Union budget to the protection of the rule of law in indi-

vidual Member States. The proposal is that Union measures against a ‘problematic’ Member 

be based on a decision by the Council following a proposal from the European Commission. 

See Commission, ‘Proposal for a Regulation of the European Parliament and of the Council 

on the protection of the Union’s budget in case of generalised defi ciencies as regards the 

rule of law in the Member States’ COM (2018) 324 fi nal, art 5. There are several problems 

here. First, Article 322(1)(a) TFEU prescribes that regulations may be adopted, via ordinary 

legislative procedure, regarding the fi nancial rules which determine particularly the proce-

dure to be adopted for establishing and implementing the Union budget and for presenting 

and auditing accounts. There is no mention of the rule of law and responsibility in this 

primary law provision and it is very hard to infer it, since the rule of law is regulated by 

other Treaty provisions, namely its Article 7. The procedure prescribed by Article 7 requires 

unanimity by other Member States when deciding on the existence of a persistent and se-

rious breach by a Member State of the values the European Union is based on. Only after 

that would suspension of a Member State’s Treaty rights be possible. Such a decision would 

represent an extreme course of action and the prescribed procedure and majority required 

should not be circumvented by using Treaty provisions not related to the principles of the 

rule of law. Finally, presumption in favour of a negative decision (proposed by the Com-

mission), whereby a qualifi ed majority is needed to decide the opposite, surely disrupts the 

balance of power between the Council and the Commission in favour of the Commission.
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the EU. This means that adopting the Canadian approach would face a 

lot of practical opposition within the Union setting, notwithstanding the 

benefi ts of this approach for health policy as a whole. However, in the 

other case, the Europeanisation of healthcare governance would be con-

tinuously torn between national and Union regulatory competence with 

all the problems this situation entails, as described above.

10  CONCLUSION 

The primary responsibility to ensure the right to healthcare in 

complex entities like the EU and Canada rests with the level of their 

constituent parts. In cases where the central level actually contributes 

resources to enable the practical implementation of that right, it is in 

a position to legally protect the social character of healthcare provision 

and facilitate the exercise of the said right for all persons based on 

universal criteria. In cases where the central level acts as a market-ori-

ented regulatory entity, healthcare systems lose their balance, and 

the exercise of the right to healthcare is facilitated only for privileged 

groups with signifi cant economic resources. It is impossible to correct 

this imbalance existing in the EU without changing its constitutional 

framework and fi nancial setup. 

Partial funding of national health insurance systems could provide 

the Union with the legitimacy to take part in regulating those systems 

and strengthen the principles of solidarity and universality that every-

one is (at least formally) so attached to. Alternatively, the current pro-

cess of the Europeanisation of healthcare policy and governance would 

remain in a state of tension between national and EU regulatory compe-

tence with all the diffi culties this involves, as illustrated in this paper.
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Table 1: EU and Canada table of comparison

European Union Canada

Constitutional 

provisions related to 

healthcare 

concurrent and 

supportive powers of 

the EU

exclusive powers of the 

provinces

Legal basis for central-

level legislation

broad powers of the EU 

as interpreted by the 

Court of Justice

restrained approach 

by the Supreme Court 

− genuinely national 

issues

Financing Member States’ 

funding which needs 

to adhere to economic 

conditionality

provincial funding with 

partial funding from 

the federal government 

on the condition of 

adherence to social 

principles

Right to particular 

health treatment

cross-border situations 

of undue delay

determined by 

government policies

Cross-border healthcare 

cover

international standards domestic standards

This work is licensed under the Creative Commons Attribution  − Non-Commercial 
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THE COMMON COMMERCIAL POLICY AFTER OPINION 
2/15: NO SIMPLE WAY TO MAKE LIFE EASIER FOR 

FREE TRADE AGREEMENTS IN THE EU

Ondřej Svoboda*

Abstract: On 16 May 2017, the Court of Justice of the EU (CJEU) de-

livered a long-awaited opinion on the legal nature of the free trade 

agreement between the EU and Singapore (Opinion 2/15). This deci-

sion was highly anticipated as it was expected to clarify uncertain-

ties of several aspects of the EU Common Commercial Policy (CCP) 

which has broadened in scope after the Lisbon Treaty. The CJEU’s 

conclusion on the division of competences and its possible impacts 

on the CCP immediately sparked a debate within the Union’s insti-

tutions about its future direction. In particular, the architecture of EU 

free trade agreements, the dominant tool of the CCP at the beginning 

of the 21st century, is now under scrutiny. Trade deals without invest-

ment provisions could potentially simplify many steps which now bur-

den the treaty-making process. This paper discusses Opinion 2/15 

and its signifi cance for the future development of the CCP. It explores 

and analyses the implications for shaping the post-Lisbon CCP with 

regard to two specifi c areas: investment protection and sustainable 

development. The paper concludes that a new architecture for EU 

trade agreements could be further improved as there is a potential to 

preserve the CCP as both an operational and ambitious trade policy. 

In this respect, comprehensive FTAs encompassing trade, investment 

and sustainability deserve a second thought in the EU.

Keywords: Common Commercial Policy, free trade agreement, com-

petence, investment protection, sustainable development.

1 Introduction

On 16 May 2017, the Court of Justice of the EU (CJEU) delivered 

a long-awaited Opinion on the legal nature of the free trade agreement 

between the EU and Singapore (EUSFTA). The Opinion was expected to 
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sity in Prague and a legal offi cer at the Unit of International Law of the Ministry of Indus-

try and Trade of the Czech Republic, orcid.org/0000-0002-3856-312X. This article was 

supported by the Charles University, project Progres Q04 ‘Právo v měnícím se světě’. The 

opinions expressed in this article do not represent an offi cial position of the Ministry of 

Industry and Trade of the Czech Republic and are just and only the author’s. I would like 

to thank Jan Kunstýř, Baxter Roberts, two anonymous reviewers and the organisers and 

participants of the Young Researchers Symposium on ‘The Future of Europe’ on 8-9 May 

2018 at the University of Helsinki. DOI: 10.3935/cyelp.15.2019.350.
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bring clarity to the scope of the EU’s post-Lisbon Common Commercial 

Policy (CCP), which has been of paramount importance for the EU’s fu-

ture direction in current turbulent times.

According to the Opinion, the EU’s exclusive or shared competence 

covers all aspects of trade policy in its widest scope designed in recent 

EU free trade agreements (FTAs), the most prominent and important 

instrument for regulating trade and investment fl ows. However, shared 

competence regarding the two parts of the agreement’s investment chap-

ter (indirect investment and the investor-state dispute settlement mech-

anism) changes the character of the agreement from being solely within 

the exclusive competence of the EU. Mixity, although it may have differ-

ent forms,1 in practice mostly leads to a situation where both the Member 

States and the Union are parties to an agreement.  Hence, one could 

easily conclude that without several investment provisions, the EUSFTA, 

as well as other EU FTAs, would merely be external agreements within 

the exclusive competence of the Union, with all the legal consequences 

which relate to the exclusive nature of agreements concluded by the EU. 

Most importantly, such trade deals would not need to be ratifi ed by each 

Member State. In non-legal terms, exclusivity can be even understood as 

a prerequisite for the EU to be active internationally, enhancing the EU’s 

international agency. At the same time, it could also mean a shift of the 

democratic control from the Member States to the Union.2 

The Court’s conclusion and its impacts on the CCP under current 

circumstances immediately sparked a debate within the EU’s institu-

tions about the next steps for the CCP. The architecture of FTAs has now 

come under scrutiny, which is accentuated as current bilateral trade 

negotiations may face strong domestic opposition. The European Com-

mission’s request for an Opinion on the scope of the CCP was submit-

ted to the CJEU in the middle of heated public debate on the fi nal text 

of the Comprehensive and Economic and Trade Agreement (CETA) ne-

gotiated between the EU and Canada and the now frozen Transatlan-

tic Trade and Investment Partnership (TTIP) negotiations between the 

EU and the US. Considering the backlash of civil society organisations 

against mega-regional trade and investment negotiations, particularly 

investment protection and investor-state dispute settlement (ISDS), it is 

easy to reach a conclusion that FTAs without investment provisions can 

simplify many aspects which currently burden the process and even put 

the EU’s ability to conclude such agreements at risk. 

1  See Section 3.3.

2  See eg Ramses A Wessel and Tamara Takács, ‘Constitutional Aspects of the EU’s Global 

Actorness: Increased Exclusivity in Trade and Investment and the Role of the European 

Parliament’ (2017) 28(2) Business Law Review 103.
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However, several other issues arise. For the sake of the exclusive 

nature of future FTAs, some elements of Member States’ competence 

such as anti-corruption3 are being left out of treaty negotiations. This 

could be detrimental to EU efforts to react to new trends in interna-

tional trade. In addition, the exclusion of national parliaments from the 

ratifi cation process of FTAs, as a consequence of their exclusive nature, 

could raise serious domestic opposition and concerns over the legiti-

macy of those FTAs. Against this background, the paper will discuss 

Opinion 2/15 and its signifi cance for the future development of the CCP. 

It will argue that the EU institutions have chosen the simplest way for-

ward by decoupling investment from the rest of the FTAs, based on the 

Court’s determination of the boundaries of exclusive EU competence. 

However, this option does not necessarily have to satisfy EU ambitions 

in trade and investment negotiations, or the expectations of the Europe-

an public for a more sustainable, inclusive and fairer CCP.4 This paper 

will argue that the old architecture of FTAs, enhanced by strong sus-

tainable development standards interlinked with investment protection, 

can provide the most suitable solution for the future. Such an approach 

to EU trade and investment negotiations has the potential to achieve a 

high level of EU ambitions as well as public acceptance, regardless of 

continuing mixity. 

The article is structured as follows. First, it sets the scene, provid-

ing a description of circumstances preceding the signature of the CETA 

which highlights defi ciencies of ‘mixed’ FTAs. Discussion then follows on 

the precise context of Opinion 2/15 with respect to investment protection 

and sustainable development elements of FTAs, as well as the impact on 

the division of competences between Member States and the EU. There-

after, the implications in shaping the post-Lisbon CCP, particularly in 

terms of the new architecture of FTAs, are explored. In this part, we con-

sider the benefi ts of covering investment and sustainable development 

issues under one comprehensive agreement, in contrast to the recent-

ly adopted practice of separating investment protection in stand-alone 

agreements. The paper concludes with recommendations for the CCP in 

3  As stated in the Commission’s strategy ‘Trade for All’ in October 2015 and further dis-

cussed in a workshop ‘Anti-corruption Provisions in EU Free Trade and Investment Agree-

ments: Delivering on Clean Trade’ organised for the European Parliament’s Committee on 

International Trade (INTA) in January 2018. The emerging trend of anti-corruption regula-

tion is also visible in recent texts of the CPTPP and USMCA.

4  European Trade Union Confederation, ‘ETUC Resolution for an EU progressive trade and 

investment policy’ (16 June 2017) <www.etuc.org/en/document/etuc-resolution-eu-pro-

gressive-trade-and-investment-policy> accessed 15 September 2019; ‘Fair, Sustainable and 

Social: UNI Europa’s View on EU Trade Policies’ (23 November 2017) <www.uni-europa.

org/2017/11/23/fair-sustainable-social-uni-europas-view-eu-trade-policies/> accessed 

15 September 2019; The Greens, ‘Green Trade for All’ (12 June 2018); Commission, ‘Meet-

ing report - Civil Society Dialogue on TSD - 29 April 2019’ (21 May 2019).
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order for it to be an operational trade policy, and one of the stepping 

stones to the future prosperity of the EU.

2 On the road to the Court: CETA signature

The Lisbon Treaty signifi cantly widened the scope of the CCP5 and 

presented signifi cant progress in the consolidation of the CCP which took 

place during the years since the Amsterdam Treaty 1999. The inclusion 

of foreign direct investment (FDI) meant a huge step forward as both 

trade and investment were for the fi rst time covered by the CCP. Based 

on the EU’s trade strategy ‘Global Europe’ adopted in 2006,6 the EU ini-

tiated a wave of bilateral trade negotiations.7 

The CETA is the fi rst comprehensive trade and investment agree-

ment negotiated under the post-Lisbon EU trade policy. The negotiations 

started in 2009 and the fi nal text was published in February 2016 af-

ter a last-minute revision of the investment chapter.8 Afterwards, the 

Commission submitted proposals regarding the signature, provisional 

application and conclusion of the CETA which treated the CETA as an 

agreement within the Union’s exclusive competence to the Council. As 

an EU-exclusive agreement, it would not have needed to be signed and 

ratifi ed by both the EU and the Member States. The ratifi cation proce-

dure in such cases requires only a qualifi ed majority vote (QMV) in the 

Council and a simple majority in the European Parliament in order to 

give ‘assent’. Under this procedure set out in Article 218 TFEU, the Mem-

5  Article 207(1) of the Treaty on the Functioning of the EU (TFEU). Consolidated Version of 

the Treaty on European Union [2008] OJ C115/13.

6  ‘[Bilateral] Free Trade Agreements (FTAs), if approached with care, can build on WTO and 

other international rules by going further and faster in promoting openness and integra-

tion, by tackling issues which are not ready for multilateral discussion and by preparing 

the ground for the next level of multilateral liberalisation. Many key issues, including in-

vestment, public procurement, competition, other regulatory issues and IPR enforcement, 

which remain outside the WTO at this time, can be addressed through FTAs. […] We should 

continue to factor other issues and the wider role of trade policy in EU external relations 

into bilateral trade developments. […] In terms of content new competitiveness-driven FTAs 

would need to be comprehensive and ambitious in coverage, aiming at the highest possible 

degree of trade liberalisation including far-reaching liberalisation of services and invest-

ment. […] FTAs should also tackle non-tariff barriers through regulatory convergence wher-

ever possible and contain strong trade facilitation provisions. FTAs should include stronger 

provisions for IPR and competition. […] In considering new FTAs, we will need to work to 

strengthen sustainable development through our bilateral trade relations. This could in-

clude incorporating new co-operative provisions in areas relating to labour standards and 

environmental protection.’ Commission, ‘Global Europe, Competing in the World’ (2006) 

10-12.

7  Marise Cremona, ‘Shaping EU Trade Policy post-Lisbon: Opinion 2/15 of 16 May 2017’ 

(2018) 14(1) European Constitutional Law Review 2.

8  Daniela Vincenti, ‘EU, Canada Change ISDS Clause, Get Closer to “Gold-plated Trade 

Deal”’, Euractiv (29 February 2016).
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ber States’ governments lose the right to veto, and the same applies de 

facto to their national (and regional) parliaments if they are involved in 

the ratifi cation of international agreements. 

The role of national parliaments in making trade policy has tradi-

tionally been marginal. Negotiations, which are typically highly techni-

cal, were left for the Commission which consulted regularly with govern-

ments. National parliaments never challenged the adoption of FTAs. This 

practice changed during the TTIP debate when national parliaments be-

came increasingly engaged in the CCP.9 Questions regarding the legit-

imacy of the EU’s approach to exclusive competence over trade policy 

became louder in the public discourse. For example, on 25 June 2014, 

sixteen chambers of Member States’ national parliaments issued a letter 

to the then trade commissioner Karel de Gucht setting out the case for 

the mixity of the CETA and the TTIP and gave ‘great importance’ to rat-

ifi cation by national parliaments.10 Parliaments’ engagement grew from 

indifference to assertion. There can be no doubt that this development 

infl uenced the position of the Member States’ governments in the Coun-

cil in the end-phase of the CETA talks.11

It thus came as no surprise when the Council strongly disagreed 

with the legal analysis presented by the Commission in its draft propos-

als for signature and ratifi cation of the CETA as an exclusive agreement. 

For several months, the Council and the Commission debated the legal 

nature of the CETA and the scope of the respective competences of the 

Members States and the Union. Frustrated, Trade Commissioner Cecilia 

Malmström admitted after several meetings that ‘the political situation 

in the Council is clear, and we understand the need for proposing it as a 

mixed agreement requiring Member States be party to the agreement, in 

order to allow for a speedy signature’.12 

9  Christilly Roederer-Rynning, Morten Kallestrup, ‘National Parliaments and the New Con-

tentiousness of Trade’ (2017) 39(7) Journal of European Integration 815.

10  Commissie Europese Zaken, ‘Letter in the Framework of the Political Dialogue: The 

Role of National Parliaments in Free Trade Agreements’ (25 June 2014) <www.ipex.eu/

IPEXL-WEB/scrutiny/COM20140153/huors.do> accessed 28 June 2018.

11  For instance, Germany’s Chancellor Angela Merkel declared that ‘[t]he participatory 

rights of the German Bundestag allow that we, as the federal government, will, of course, 

involve the Bundestag. The parliamentary vote will play an important role in the German 

voting behaviour in Brussels’. Die Bundesregierung, ‘Freihandelsabkommen CETA. Mer-

kel: Bundestag muss mitstimmen’ (30 June 2016) <www.bundesregierung.de/Content/

DE/Artikel/2016/06/2016-06-29-merkel-will-bei-ceta-bundestag-mitreden-lassen.html> 
accessed 28 June 2018.

12  Commission, ‘European Commission Proposes Signature and Conclusion of EU-Canada 

Trade Deal’ (5 July 2016) <http://trade.ec.europa.eu/doclib/press/index.cfm?id=1524> 
accessed 5 April 2018.
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Mixity in practice meant an approval initially by the Council, and 

the European Parliament, but also unanimously by the 38 national 

and regional parliaments.13 The necessary national ratifi cation pro-

cess brought risks of the treaty being blocked by national and region-

al parliamentary objections or referendums with a veto-right for each 

Member State, effectively nullifying the qualifi ed majority voting in the 

Council.14

The Commission found itself between a rock and a hard place. While 

the mixed nature of the CETA would have satisfi ed the Member States, 

it would also have the potential to backfi re almost immediately with se-

rious consequences for the CCP. First, Bulgaria and Romania had made 

it clear they would veto the CETA because of the failure by Canada to lift 

the visa requirement for their nationals. Next, the CETA was reviewed 

by the German Federal Constitutional Court on a request for temporary 

legal protection.15 The fi nal and most serious obstacle was the Walloon 

parliament, a regional legislature in Belgium, which threatened to block 

the entire agreement because, under Belgium’s constitutional system, 

all seven regional and communal parliaments16 must give their consent 

to the federal government to sign an international treaty. After addi-

tional concessions and the last-minute-annexed Joint Interpretative In-

strument,17 the Commission was able to ensure that the path towards 

signature of the CETA could continue. 

The CETA was fi nally signed at the EU-Canada Summit on 30 Octo-

ber 2016. However, the writing was now on the wall for the Commission’s 

13  David A Gantz, ‘The CETA Ratifi cation Saga: The Demise of ISDS in EU Trade Agree-

ments?’ (2017) 40(2) Loyola University Chicago Law Journal 362.

14  Guillaume Van Der Loo, Ramses A Wessel, ‘The Non-Ratifi cation of Mixed Agreements: 

Legal Consequences and Solutions’ (2017) 54(3) Common Market Law Review 738.

15  BVerfG, Judgment of the Second Senate of 13 Oct 2016 − 2 BvR ECLI:DE:BVerfG:2016. 

See also Andreas Schöpgens and Geert Van Calster, ‘Multilevel Constitutional Review and 

EU External Treaty Making After Opinion 2/15’ (2018) 23(4) European Foreign Affairs Re-

view 439.

16   Regions: Flanders, Wallonia, Brussels-Capital; Communities: French Community, Ger-

man-speaking Community, French Community Commission, Common Community Com-

mission.

17  Joint Interpretative Instrument on the Comprehensive Economic and Trade Agreement 

(CETA) between Canada and the European Union and its Member States [2017] OJ L11/3. 

Part of the fi nal compromise included the Belgium Government’s commitment to submit the 

investment court system to the CJEU as offi cially declared in the statement by the Kingdom 

of Belgium entered in the Council minutes: ‘Belgium will ask the European Court of Justice 

for an opinion on the compatibility of the ICS with the European treaties, in particular in 

the light of Opinion A-2/15’. Council of the EU, ‘Council Decision (EU) 2017/37 of 28 Octo-

ber 2016 on the signing on behalf of the European Union of the Comprehensive Economic 

and Trade Agreement (CETA) between Canada, of the one part, and the European Union 

and its Member States, of the other part’.
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approach. The ability of a regional parliament representing less than 1% 

of the EU population to signifi cantly hinder the progress of the agree-

ment18 should have been understood as the fi nal warning that the EU 

was about to lose its ability to act to conclude FTAs.19 

3 The Court’s opinion on the EU-Singapore FTA and mixity

The Lisbon Treaty does not provide precise contours of the scope of 

the CCP. Crucially, the Lisbon Treaty does not defi ne foreign direct in-

vestment or intellectual property. It is also ambiguous on transport ser-

vices and the relationship between trade, transparency and sustainable 

development. This has led to numerous competence disputes between 

the Commission and the Council20 and, fi nally, to the Court’s clarifi ca-

tion in Opinion 2/15. In this sense, Opinion 2/15 was ‘of such great rel-

evance’ because it ‘defi ne[s] the limits of the common commercial policy, 

and determine[s] whether the latest Treaty reforms tell the tale of the 

EU’s empowerment in international trade and investment policy, or rath-

er that of inevitable mixity’.21 

The Court proceedings in this case were initiated by the Commis-

sion on 10 July 2015. To determine the legal nature of the EUSFTA and 

to avoid another CETA scenario, the Commission posed the following 

question to the CJEU:

18  Wallonia together with Brussels has a population of 1.8 m to the EU’s approximately 

510 m.

19  David Kleimann and Gesa Kübek, ‘After the “CETA Drama”, Toward a More Democratic 

EU Trade Policy’ (Politico, 12 January 2016) <www.politico.eu/article/opinion-after-the-ce-

ta-drama-toward-a-more-democratic-eu-trade-policy/> accessed 12 April 2018. Concerns 

associated with mixity were also recognised by Advocate-General Sharpston in her opinion: 

‘A ratifi cation process involving all the Member States alongside the European Union is of 

necessity likely to be both cumbersome and complex. It may also involve the risk that the 

outcome of lengthy negotiations may be blocked by a few Member States or even by a single 

Member State. That might undermine the effi ciency of EU external action and have negative 

consequences for the European Union’s relations with the third State(s) concerned’. Case 

A-2/15 Singapore FTA ECLI:EU:C:2016:992, Opinion of AG Sharpston, para 565.

20  See eg Case C-414/11 Daiichi Sankyo and Sanofi -Aventis Deutschland ECLI:EU:C:2013:520 

concerning intellectual property rights contained in the TRIPs Agreement or different posi-

tions of the European Commission and the Council regarding non-direct investment and 

ISDS: compare the European Commission’s draft regulation on fi nancial responsibility and 

the fi nal version ‘Regulation (EU) No 912/2014 of the European Parliament and of the 

Council of 23 July 2014 establishing a framework for managing fi nancial responsibility 

linked to investor-to-state dispute settlement tribunals established by international agree-

ments to which the European Union is party’. 

21  Hannes Lenk, ‘Mixity in EU Foreign Trade Policy Is Here to Stay: Advocate General 

Sharpston on the Allocation of Competence for the Conclusion of the EU-Singapore Free 

Trade Agreement’ (2017) 2(1) European Papers 6.
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Does the Union have the requisite competence to sign and conclude 

alone the Free Trade Agreement with Singapore? More specifi cally,

1. which provisions of the agreement fall within the Union’s exclusive 

competence?

2. which provisions of the agreement fall within the Union’s shared 

competence? and

3. is there any provision of the agreement that falls within the exclusive 

competence of the Member States?22

The Commission, supported by the European Parliament, argued 

that all the provisions of the agreement fell within the exclusive com-

petence of the Union and had to be concluded by the Union alone. Con-

versely, the Council and 26 Member States argued that the agreement 

did not just cover exclusive competence and should be concluded as a 

mixed agreement. 

The resulting Opinion of the Court was issued 22 months later on 16 

May 2017. It covers a number of areas  of the EUSFTA as well as the gen-

eral issues related to the relationship between the EU and the Member 

States on matters of trade and investment: (1) Trade in goods; (2) Trade 

in services other than transport; (3) Transport services; (4) Government 

procurement; (5) Intellectual property; (6) Competition law; (7) Trade and 

sustainable development; (8) Investment; (9) Bilateral investments trea-

ties between the Member States and Singapore; and (10) Competence to 

approve the institutional provisions of the envisaged agreement.

The Court identifi ed only two substantive areas of shared compe-

tence in the EUSFTA: non-direct forms of investments and investor-state 

dispute settlement. The Court found that the rest of the agreement fell 

within the Union’s exclusive competence. In contrast, Advocate-General 

Sharpston came to a different conclusion. In her opinion, the EU shared 

with Member States competence over transport services (and related 

government procurement), portfolio investment, ISDS, non-commercial 

aspects of intellectual property rights and some part of the sustainable 

development chapter with related provisions in the transparency, insti-

tutional and fi nal chapters. Moreover, she even identifi ed an exclusive 

competence of Member States in a provision regulating the termination 

of Member States’ bilateral investment agreements concluded with Sin-

gapore.23

22  Opinion A-2/15 Singapore FTA ECLI:EU:C:2017:376.

23  Opinion A-2/15, Opinion of AG Sharpston (n 19). For detailed analyses of Sharpston’s 

Opinion, see Lenk (n 21).
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For its conclusion, the Court mostly relied on its dictum in the Daii-

chi case24 to apply a ‘specifi c link test’ to determine whether a particular 

provision of the Singapore FTA falls within the scope of Article 207 of the 

Treaty on the Functioning of the European Union (TFEU):

36. It is settled case-law that the mere fact that an EU act, such as an 

agreement concluded by it, is liable to have implications for trade with 

one or more third States is not enough for it to be concluded that the act 

must be classifi ed as falling within the common commercial policy. On 

the other hand, an EU act falls within that policy if it relates specifi cally 

to such trade in that it is essentially intended to promote, facilitate or 

govern such trade and has direct and immediate effects on it […].

37. It follows that only the components of the envisaged agreement that 

display a specifi c link, in the above sense, with trade between the Eu-

ropean Union and the Republic of Singapore fall within the fi eld of the 

common commercial policy.25

The Court applied this test in the Opinion and, as a result, the 

broad understanding of the scope of Article 207 TFEU has been con-

fi rmed in line with previous case law applying a dynamic interpretation 

of the scope of the CCP.26 Beyond traditional areas of the CCP such as 

trade in goods and services other than transport, exclusive competence 

was found in the chapters on government procurement, competition, 

and perhaps surprisingly transport services and intellectual property. 

On transport services, the Court accepted that the fi elds of maritime, 

rail and road transport are already largely covered by Union legislation 

employing a very low threshold when a policy fi eld is considered to be 

largely covered.27 Regarding internal waterway transport, the Court did 

not refer to any EU legislation. However, due to the marginal scope of 

this fi eld, the EU has the exclusive competence in respect of this chapter 

in its entirety.28 In the case of intellectual property, it is reaffi rmed by 

previous case law29 that its commercial aspects fall within the scope of 

the CCP. Nevertheless and notably, the Court’s assessment of reference 

to multilateral conventions which include a provision relating to moral 

rights as of an exclusive nature goes beyond an established scope.30 For 

24  Daiichi Sankyo (n 20) paras 51-52. See also Case C-137/12 Commission v Council 

ECLI:EU:C:2013:675, para 57; Opinion A-3/15 Marrakesh Treaty on access to published 

works ECLI:EU:C:2017:114, para 61.

25  Opinion A-2/15 (n 22) paras 36-37.

26  See eg Opinion 1/75 Local Cost Standard ECLI:EU:C:1975:145, 1361; Opinion 1/78 

Natural Rubber ECR 2871, para 44.

27  Opinion A-2/15 (n 22), para 180.

28  ibid, paras 216-217.

29  Daiichi Sankyo (n 20).

30  Opinion A-2/15 (n 22) para 129.
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the purposes of this paper, it suffi ces to further analyse two parts of the 

decision, investment protection and sustainable development, together 

with broader implications for mixity in EU agreements. 

3.1 Investment protection 

The Court’s fi ndings on the market access implications of the in-

vestment chapter in EUSFTA are largely uncontroversial. The Court 

started its examination of investment protection by pointing out that 

the investment chapter in EUSFTA relates both to direct investment and 

to any other type of investment.31 The Court repeated its own defi nition 

of foreign direct investment (FDI) as ‘investments of any kind made by 

natural or legal persons which serve to establish or maintain lasting 

and direct links between the persons providing the capital and the un-

dertakings to which that capital is made available in order to carry out 

an economic activity’.32 Subsequently, it applied this defi nition to FDI in 

Article 207 TFEU with the unsurprising conclusion that the Union has 

exclusive competence in this area.33 It has always been understood by 

the Commission as well as the Council that the scope of the CCP covers 

market access and the promotion of FDI.34 

It was the post-establishment protections in EUSFTA − including 

the substantive investor protection and ISDS − that was the root of the 

fi ercest disagreements between the Council and the Commission. Im-

portantly, the Court pointed out that the competence to conclude agree-

ments on foreign direct investment includes rules on the protection of 

existing investments.35 The Court then discussed the relevant clauses 

of the investment chapter and found that this framework ‘is intended to 

promote, facilitate and govern trade between the European Union and 

the Republic of Singapore, within the meaning of [the Daiichi case law]’. 

This is supported by the Court’s dictum ‘direct and immediate effects on 

... trade’ to justify its decision.36

As regards investment other than FDI, the Opinion contains one 

of the most signifi cant conclusions − the use of the term in Article 207 

TFEU implies that the drafters of the Treaties did not intend to include 

other types of investment in the CCP. Accordingly, commitments vis-à-

31  ibid, para 79.

32  Case C-446/04 Test Claimants in the FII Group Litigation ECLI:EU:C:2006:774, paras 

181-182; Case C-326/07 Commission v Italy ECLI:EU:C:2009:193, para 35.

33  Opinion A-2/15 (n 22) paras 80-82.

34  Lenk (n 21) 16.

35  Opinion A-2/15 (n 22) para 87.

36  Opinion A-2/15 (n 22) para 94.
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vis a third State relating to other foreign investment do not fall within 

the exclusive competence of the European Union pursuant to Article 3(1)

(e) TFEU.37

This led to the question whether such other investment might still 

be an exclusive competence on the basis of the ERTA effect. The Commis-

sion had argued that Article 63 TFEU was itself a common rule that was 

affected by the Singapore FTA; therefore, according to the Commission, 

the ERTA effect of Article 3(2) TFEU implied that the EU had exclusive 

competence over indirect investment as well. By contrast, the Council 

had argued that, if indeed TFEU provisions were among the common 

rules that could be affected within the meaning of Article 3(2) TFEU, 

then the Treaty drafters could have written directly into the Treaty that 

the Union had exclusive external competence for capital movements. 

They did not do so. Moreover, Article 64(2) TFEU provides for a legal ba-

sis only for Union legislation on capital movements in the fi eld of direct 

investments.

The Court dismissed the Commission’s arguments, agreeing with 

the Council that the ERTA case law does not permit a provision of prima-

ry law to be the ‘common rule’ affected by the international agreement. 

The Court started by recalling that:

non-direct foreign investment may, inter alia, take place in the form of 

the acquisition of company securities with the intention of making a fi -

nancial investment without any intention to infl uence the management 

and control of the undertaking (‘portfolio’ investments), and that such 

investments constitute movements of capital for the purposes of Article 

63 TFEU.38

Furthermore, the Court reasoned that the primacy of the Treaties 

does not permit a secondary law act to have an impact on the meaning 

or scope of the Treaties’ provisions. International agreements therefore 

cannot ‘affect’ rules of primary EU law or ‘alter their scope’ within the 

meaning of Article 3(2) TFEU.39 Since none of the other situations under 

this provision are fulfi lled, the Court decided that the Union has no ex-

clusive competence to conclude an agreement relating to the protection 

of non-direct foreign investments.40

The Court went on to fi nd that the conclusion of agreements on 

non-direct investment may prove necessary in order to achieve, with-

in the framework of the Union’s policies, one of the objectives referred 

37  ibid, para 83.

38  ibid, para 227.

39  ibid, para 235.

40  ibid, para 238.
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to in the Treaties.41 Since Article 63 TFEU − being an internal market 

provision − is a shared competence as per Article 4(1) and (2)(a) TFEU, 

the competence for such an agreement would be shared. This novel rea-

soning will undeniably raise some question in the future, particularly 

in light of the fact that neither Article 4 TFEU, nor Article 63 TFEU, nor 

Article 64 TFEU provide for competence for the Union to legislate in the 

fi eld of portfolio investment.

Regarding ISDS, the Court found the mechanism to be under shared 

competence, because it ‘removes disputes from the jurisdiction of the 

courts of the Member States’.42 By acknowledging the competence of the 

Member States in the area of ISDS, it is likely that the Court would ap-

ply the same fi nding in the case of other investment dispute settlement 

mechanisms proposed by the EU: that is, a system of investment court 

(ICS) and a multilateral investment court (MIC).

3.2 Sustainable development

Regarding the chapter regulating sustainable development issues, 

the question was whether this chapter could be concluded under the 

EU exclusive competences governing the CCP. The Court started its dis-

cussion of the sustainable development chapter by recalling that the 

EUSFTA is a ‘new generation’ trade agreement, ‘that is to say, a trade 

agreement including … other aspects that are relevant, or even essen-

tial, to … trade’.43 The Court then pointed out that the Treaty of Lisbon 

considerably amended the CCP. It stressed the second sentence of Article 

207(1) TFEU: ‘The common commercial policy shall be conducted in the 

context of the principles and objectives of the Union’s external action’. 

The principles and objectives of the EU’s external action are spelled out 

in Article 21 of the Treaty of the European Union (TEU). Paragraph (2)(f) 

of that Article tasks the Union with ‘help[ing] develop international mea-

sures to preserve and improve the quality of the environment and the 

sustainable management of global natural resources, in order to ensure 

sustainable development’.

The Court, referring to Articles 21(3) of the Treaty on European 

Union (TEU), 205 and 207 TFEU, subsequently concluded that the Union 

is obliged to integrate these objectives and principles into its CCP.44 In 

addition, the Court referred to Articles 9 and 11 TFEU, which require the 

integration of social and environmental requirements in all Union poli-

41  Opinion A-2/15 (n 22) paras 239-242.

42  ibid, para 292.

43  ibid, para 140.

44  ibid, para 143.
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cies. The Court concluded that ‘the objective of sustainable development 

henceforth forms an integral part of the common commercial policy’.45

The Council, which argued that all sustainable development provi-

sions are not part of the CCP, had pointed out that part of the Interna-

tional Labour Organization (ILO) Conventions covered by Article 13.3(3) 

of the Agreement involves matters for which the Union explicitly has no 

competence. For example, Article 153(5) TFEU explicitly excludes any 

competence on, among other things, the right of association of workers. 

The Court dealt with this argument by fi nding that the EUSFTA just 

refers to such agreements without any implications to their scope or 

division of competence. In addition, the Court applied again its Daiichi 

‘direct and immediate effects on … trade’ test.46 On this basis, it fi nds 

that the sustainable development chapter falls within the scope of Article 

207 TFEU. 

One commentator noted that the ‘answer of the Court was a re-

sounding yes in favour of the EU exclusive competence on sustainable 

development [...]’.47 Nevertheless, we must be aware of the limitations 

of extensive interpretation by joint bodies established by the Parties or 

adopting a more ambitious approach in other negotiations. 

3.3 Multiple faces of mixity 

Summarising the whole Opinion, the Court found that most of the 

EUSFTA falls within the exclusive competence of the Union, but portfolio 

investment, ISDS and related ancillary provisions that fall within the 

competence shared between the Union and the Member States,48 un-

der which the agreement could not be approved ‘by the European Union 

alone’.49 Did this formulation mean the end of ‘facultative mixity’ in the 

sense that the EU could also conclude an agreement covered by shared 

competences alone if the Council so decides? The Court provided a clar-

ifi cation shortly after Opinion 2/15. In the COTIF judgment, the Court 

made it clear that the Council can still agree that mixity is not required 

and an agreement is so concluded only by the EU alone, without the par-

ticipation of the Member States.50 

45  ibid, para 147.

46  Opinion A-2/15 (n 22) paras 155, 157-161.

47  Giovanni Gruni, ‘Towards a Sustainable World Trade Law? The Commercial Policy of 

the European Union After Opinion 2/15 CJEU’ (2018) 12(1) Global Trade and Customs 

Journal 5.

48  Opinion A-2/15 (n 22) para 305.

49  ibid, paras 244, 282, 304.

50  Case C-600/14 Council v Germany (OTIF) ECLI:EC:C:2017:935, para 68.
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However, this possibility in fact does not change much in the con-

text of investment protection. First, the likelihood of consensus among 

the Member States to let the EU conclude such an agreement alone is for 

numerous political reasons low, almost impossible.51 Second, facultative 

mixity is excluded in the case of ISDS or a comparable mechanism, as 

it removes disputes from the jurisdiction of the courts of the Member 

States. The right of the claimant investor to submit a dispute to ISDS 

under an agreement, without Member States being able to oppose this, 

takes a dispute away from their domestic courts. For the Court itself, 

such a mechanism ‘cannot, therefore, be established without the Mem-

ber States’ consent’.52 The Court’s explicit request for Member States’ 

consent leads to the conclusion that there is not even a hypothetical 

option for the Council to decide whether an FTA with an investment 

chapter or an investment agreement covering any form of investor-state 

dispute settlement could be concluded by the EU alone.53 In the case of 

ISDS, ICS or MIC, ‘mandatory mixity’ will thus apply. Needless to say, 

investment protection provided for investors is signifi cantly weaker with-

out an effective dispute settlement system.

The implications of the Court’s recent fi ndings in Opinion 2/15 for 

the treatment of investment protection, ISDS and sustainable develop-

ment in relation to other EU agreements need careful consideration. In 

fact, the Court’s Opinion constitutes a strong precedent for future ne-

gotiations because EU FTAs have a similar structure. The Opinion in-

vited the EU to reconsider an architecture of pending and future FTAs 

between the EU and Singapore, Vietnam, Japan, India, and Indonesia, 

among others, with legal implications for their following ratifi cation pro-

cedure with respect to the division of competences. 

4 Shaping post-Lisbon Common Commercial Policy 2.0 

4.1 New architecture adopted in the light of Opinion 2/15

When planning the scope of FTAs, policymakers must consider their 

purpose and the context within which the envisaged treaties are ne-

gotiated. Governments should set priorities and have realistic expecta-

tions about the policies that will emerge from negotiations. Under the 

current conditions of change in global trade and investment fl ows and 

51  Szilárd Gáspár-Szilágyi, ‘Quo Vadis EU Investment Law and Policy? The Shaky path 

Towards the International Promotion of EU Rules’ (2018) 23(2) European Foreign Affairs 

Law 184.

52  Opinion A-2/15 (n 22) para 292.

53  Luca Prete, ‘Some Thoughts on Facultative and Obligatory Mixity after Singapore and 

COTIF, and before CETA’ (18 October 2018) VerfBlog.
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the deepening of economic globalisation that have led to closer linkages 

between trade and investment, governments have increasingly refl ected 

this trend in negotiating comprehensive FTAs. 

It was NAFTA’s investment chapter which in 1994 signalled a new 

era where investment issues are addressed in comprehensive FTAs. Ac-

cording to a recent study, investment provisions are part of 450 FTAs 

in force today.54 Another empirical study confi rms a rising tendency of 

including investment chapters in FTAs.55 There is a growing corpus of 

studies arguing for the increasing convergence of trade and investment 

law creating normative coherence.56 Some of these studies even charac-

terise the current situation where still only a handful of FTAs cover both 

trade and investment as an artifi cial separation between the regimes.57 

These views are supported by an expansion of global value chains. 

FDI can stimulate positive spillovers, while investments have crucial im-

portance in the creation and expansion of productive supply capacities.58 

It is undeniable that the expansion of global value chains over the past 

decades has changed patterns of trade and FDI, and rendered them more 

complex and inter-dependent. Global value chains go beyond trade and 

investment policies and involve other policy areas, such as competition 

policy, intellectual property rights, standards and data fl ows. There is 

a broad scope of provisions relevant for the operations of multinational 

enterprises and this is refl ected in recent complex FTAs that have chap-

ters addressing a variety of policy issues. Besides, due to some common-

alities and overlapping aspects among the regimes, it seems natural to 

situate both systems of laws in FTAs.59 The operations of foreign inves-

tors have become more sophisticated and their investments are always 

54  Wolfgang Alschner, ‘The Investment Component in Trade Agreements’ in Robert Looney 

(ed), Routledge Handbook in International Trade Agreements (Routledge 2018) 79.

55  Maksim Usyninm and Szilárd Gáspár-Szilágyi, ‘The Growing Tendency of Including In-

vestment Chapters in PTAs’ in F Amtenbrink and others (eds), Netherlands Yearbook of 

International Law 2017 (TMC Asser Press 2018) 288.

56  Tomer Broude, ‘Investment and Trade: The “Lottie and Lisa” of International Economic 

Law?’ in Roberto Echandi and Pierre Sauvé  (eds), Prospects in International Investment Law 

and Policy (CUP 2013); Gary Hufbauer and Tyler Moran, Investment and Trade Regimes 

Conjoined: Economic Facts and Regulatory Frameworks (International Centre for Trade and 

Sustainable Development 2015); Jürgen Kurtz, The WTO and International Investment Law: 

Converging Systems (CUP 2016).

57  Eg Gary Hufbauer and Gary Clyde, ‘Rules of the International Trade, Investment, and 

Financial Systems: What They Deliver, How They Differ, the Way Forward’ (2014) 17(4) 

Journal of International Economic Law 833.

58  UNCTAD, ‘Trade and Development Report 2013’ (United Nations 2013) 87.

59  For an opposite view, see eg Simon Lester, ‘Lessons from Europe for US Trade Policy: 

Is It Time to Separate Trade Liberalization and Investment Protection?’ (Huffi ngton Post, 

21 September 2017) <www.huffi ngtonpost.com/entry/lessons-from-europe-for-us-trade-

policy-is-it-time_us_59c10df7e4b0f96732cbc8fe> accessed 6 March 2018. 
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combined with other types of relationships. It is not only trade and in-

vestment liberalisation that is complementary, but a broader set of be-

hind-the-border regulations. The prime example of this development is 

the recently signed and provisionally applied CETA, frequently described 

as a ‘deep and comprehensive’ FTA with regard to its content. In addition, 

expanded competence in the Lisbon treaty allowed the Union to be at the 

forefront of the development of international investment law and policy.60 

Nevertheless, the inclusion of investment provisions in FTAs is 

among the most contested issues at a time when trade liberalisation is 

facing growing domestic opposition. Many policymakers in the EU can 

have the feeling that their life may be much easier due to simplifi ed ratifi -

cation without investment protection and ISDS being covered. The CIEU’s 

Opinion 2/15 rose to the expectation of a departure from the practice of 

mixed EU FTAs. By decoupling investment chapters from FTAs, the EU 

could conclude trade agreements by itself, without the Member States. 

Accordingly, such EU-only negotiations and the signature and conclu-

sion of FTAs would reduce the amount of veto-rights and minimise the 

transaction costs of trade governance.61 Finally, the investment chapter 

risks protracting negotiations or compromising the whole agreement

In alignment with this approach, the Commission already in au-

tumn 2017 admitted that ‘the debate on the best architecture for EU 

trade agreements and investment protection agreements must be com-

pleted’. In the same breath, it stressed that ‘the EU must be a credible 

negotiating partner: our institutional decision-making must be clear, 

predictable and fi t for purpose’.62 Accordingly, the state of thinking in 

the Commission could have been easily foreseen. The splitting of FTAs 

was subsequently adopted in the Council’s conclusions on the negotia-

tion and conclusion of FTAs in May 201863 and the new practice is taking 

place in current and upcoming negotiations in which the investment 

part will be segregated from the rest of the provisions. 

The conclusions now set out the Council’s key principles towards 

trade and investment negotiations with a focus on distinguishing be-

60  Federico Ortino and Piet Eeckhout, ‘Towards an EU Policy on Foreign Direct Investment’ 

in Andrea Biondi, Piet Eeckhout and Stefanie Ripley (eds), EU Law after Lisbon (OUP 2012) 

327.

61  David Kleimann, ‘Beyond the Shadow of the Veto: Economic Treaty-Making in the Euro-

pean Union after Opinion 2/15’ in Elaine Fahey (ed), Institutionalisation Beyond the Nation 

State (Springer 2018) 166.

62  Commission, ‘A Balanced and Progressive Trade Policy to Harness Globalisation’ (13 

September 2017) 6.

63  Council of the European Union, ‘Outcome of the Outcome Meeting, 3618th Council 

meeting’ (22 May 2018) <www.consilium.europa.eu/media/34837/st09102-en18.pdf> ac-

cessed 2 June 2018.
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tween separate provisions related to investment and other trade provi-

sions. In other words, the EU itself will conclude the main trade agree-

ment while a separate side investment treaty will be subject to ratifi ca-

tion in all Member States. The CETA saga played an important role as a 

‘wake-up call’. Several authors considered the Commission’s acceptance 

of the mixed nature of the CETA as regaining some trade competences.64 

But Opinion 2/15 and the subsequent development neutralised this ad-

vantage of the Council over the Commission. The apparent risk that the 

EU might become incapable of concluding FTAs in the future and also 

might lose credibility with its partners forced Member States to give up 

mixity and the unanimity rule. Given this, the Council conclusions have 

signifi cant ramifi cations for the CCP.

Evidence of this new approach is already observed in several re-

cently concluded and ongoing negotiations. The EUSFTA, as the direct 

subject of Opinion 2/15, fi rst refl ected this new architecture. On 18 April 

2018, the Commission presented to the Council the result of the EUS-

FTA and divided the original agreement into two new agreements: the 

EU-Singapore Trade Agreement and the EU-Singapore Investment Pro-

tection Agreement (IPA).65 The initially negotiated text for a comprehen-

sive FTA with Vietnam followed the pattern of the EUSFTA to create two 

self-standing agreements: the EU-Vietnam Free Trade Agreement under 

EU-exclusive competence, and the EU-Vietnam Investment Protection 

Agreement under mixed competence.66

Similar developments took place with regard to EU negotiations with 

Japan, Australia and New Zealand. In the case of Japan, an agreement 

in principle on the EU-Japan Economic Partnership Agreement (EPA) 

was reached on 7 July 2017. Nevertheless, Japan has openly opposed the 

EU reform approach in investment protection and investment dispute 

settlement.67 The investment part was then pragmatically separated due 

64  Kurt Hübner, Anne-Sophie Deman and Tugce Balik, ‘EU and Trade Policy-making: The 

Contentious Case of CETA’ (2017) 39(7) Journal of European Integration 851.

65  Commission, ‘Press Release: Key Elements of the EU-Singapore Trade and Investment 

Agreements’ (18 April 2018) <http://trade.ec.europa.eu/doclib/press/index.cfm?id=1827> 

accessed 3 March 2018.

66  Commission, ‘Commission Presents EU-Vietnam Trade and Investment Agreements for 

Signature and Conclusion’ (17 October 2018) <http://trade.ec.europa.eu/doclib/press/

index.cfm?id=1921> accessed 25 December 2018.

67  See, eg, Anthea Roberts, ‘UNCITRAL and ISDS Reform: Pluralism and the Plurilateral 

Investment Court’, EJIL: Talk! (12 December 2017) <www.ejiltalk.org/uncitral-and-isds-re-

form-pluralism-and-the-plurilateral-investment-court/> accessed 11 April 2018. The Jap-

anese negative stance is likely the result of a combination of several causes. Japan has nev-

er faced an investment claim and, with regard to the level of the rule of law in the Member 

States of the EU, there is no strong motivation for Japanese companies to push investment 

protection in the negotiations. In addition, the Japanese government faced a hard-fought 
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to these irreconcilable differences between the two sides in order not 

to delay the approval of the entire FTA. In this regard, the decision has 

been vindicated, as the EPA between the EU and Japan entered into 

force on 1 February 2019. Considering Australia and New Zealand, the 

Commission submitted draft directives for negotiations to the Council in 

September 2019. The draft mandates do not include an investment part 

and they are thus limited to substance covered by the EU exclusive com-

petence.68 In this regard, the directives were also approved by the Coun-

cil.69 What is important is that the other crucial European institution, 

the European Parliament, expressed support for this approach stated in 

its resolution for trade negotiations with Australia (and identically with 

New Zealand):

on the Commission and the Council to put forward a proposal as soon 

as possible about the general future architecture of trade agreements 

taking into account CJEU Opinion 2/15 on the EU-Singapore FTA, and 

to clearly distinguish between a trade and liberalisation of foreign di-

rect investment (FDI) agreement, containing only issues that fall within 

the EU’s exclusive competence, and a potential second agreement which 

covers subjects whose competences are shared with Member States.70 

It should be recalled that this approach is not entirely new because 

the EU has already pursued investment liberalisation through both FTAs 

and stand-alone investment agreements.71 Still, the EU investment pol-

icy reliant only on investment treaties cannot use the potential leverage 

provided by being a part of an FTA. Comprehensive trade and investment 

agreements allow for more far-reaching ‘package deals’ and quid pro quo 

compromises across various chapters.72 In the context of the EU, it may 

battle and invested much political capital to persuade the public and lawmakers to accept 

ISDS in the TPP.

68  Commission, ‘Annex to the Recommendation for a Council Decision Authorising the 

Opening of Negotiations for a Free Trade Agreement with Australia’ (13 September 2017); 

Commission, ‘Annex to the Recommendation for a Council Decision Authorising the Open-

ing of Negotiations for a Free Trade Agreement with New Zealand’ (13 September 2017).

69  Council of the European Union, ‘Negotiating Directives for a Free Trade Agreement with 

Australia’ (25 June 2018); Council of the European Union, ‘Negotiating Directives for a Free 

Trade Agreement with New Zealand’ (25 June 2018).

70  European Parliament, ‘Resolution of 26 October 2017 Containing the Parliament’s 

Recommendation to the Council on the Proposed Negotiating Mandate for Trade Negotiations 

with Australia’ (2017) para 10.

71  Eg investment negotiations with China, see Commission, ‘Press Release: EU and Chi-

na Begin Investment Talks’ (20 January 2014) <http://trade.ec.europa.eu/doclib/press/

index.cfm?id=1013&title=EU-and-China-begin-investment-talks> accessed 19 May 2018.

72  Steffen Hindelang, Jurgita Baur and Stephan Schill, ‘EU Investment Protection after the 

ECJ Opinion on Singapore: Questions of Competence and Coherence. Study Requested by 

the INTA Committee. Policy’, Department for External Relations of the European Parliament 

(25 March 2019) 23.
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also use its market size to assert forcefully specifi c goals in negotia-

tions. Saying this, it is necessary to highlight that in order to pursue its 

ambitious reform goals,73 including the establishment of a multilateral 

investment court, it is essential for the EU to be able to use any lever-

age. As a consequence, for the purposes of promoting its new approach, 

the EU investment policy has likely suffered a serious blow as a result 

of the policy decision.74 Without the leverage of the rest of the FTAs, the 

Commission’s negotiators face a more challenging task to persuade its 

partners to adopt the EU reform proposals, regardless of other factors, 

such as market size, the previous trade and investment relationship with 

a third country, and its own developed treaty policy. 

As the public consultation on investment protection and ISDS in the 

TTIP showed,75 the Commission has struggled to fi nd continuity while 

putting together a common investment policy acceptable for a broad spec-

trum of domestic stakeholders. Moreover, in its recent Opinion 1/17,76 

the Court not only ruled on the compatibility of CETA’s investment chap-

ter with EU law, but set conditions for the future investment rules in EU 

agreements.77 Now, there is an increasing risk that the EU proposals 

will become unacceptable for a number of third countries. This may un-

dermine the widely shared perception that the new competence in the 

Lisbon treaty allows the Union to be at the forefront of the development 

of international investment law and policy.78  

73  In the ‘Trade for All’ strategy, the European Commission declared that the EU is best 

placed and has special responsibility in the reform of the global investment regime ‘as its 

founder and main actor’.

74  Elsa Sardinha, ‘The New EU-Led Approach to Investor-State Arbitration: The Investment 

in the Comprehensive Economic Trade Agreement (CETA) and the EU−Vietnam Free Trade 

Agreement’ (2017) 32(3) ICSID Review 627. Similarly, speaking of ‘undermining the EU’s 

role as powerful driver of reform in international investment law’ see Philip Hainbach, ‘The 

CJEU’s Opinion 2/15 and the Future of EU Investment Policy and Law-Making’ (2018) 45(2) 

Legal Issues of Economic Integration 200.

75  For more information, see Ondřej Svoboda, ‘TTIP and ISDS: Not Irreconcilable Acronyms’ 

(2015) 6 Czech Yearbook of Public & Private International Law 352.

76  Opinion A-1/17 CETA ECLI:EU:C:2019:341.

77  Marc Bungenberg and Catharine Titi, ‘CETA Opinion-Setting Conditions for the Future 

of ISDS’, EJIL: Talk! (5 June 2019) <https://www.ejiltalk.org/ceta-opinion-setting-

conditions-for-the-future-of-isds/> accessed 18 July 2019.

78  Ortino and Eeckhout (n 60) 327.
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Scheme of the new EU FTA architecture

4.2 Coupling investment protection and sustainable development: 
an alternative path 

The approach adopted by the Commission and the Council after 

Opinion 2/15 is logical. However, one may feel that EU policymakers 

could be more innovative and ambitious in considering the next steps. 

While decoupling investment protection from trade issues for the sake of 

the exclusivity of trade agreements is understandable, the Court’s rea-

soning also has important implications for trade policymakers in the fi eld 

of sustainable development, which may not be apparent at fi rst blush. 

FTAs’ salience in addressing non-economic concerns such as protec-

tion of the environment and labour standards has been frequently criti-

cised by politicians, trade unions and civil society. The Commission’s com-

munication ‘Trade for All’ refl ected this trend, recognising the importance 

of this issue for many EU citizens, ‘with many asking whether it [the trade 

policy] is designed to support broad European interests and principles or 

the narrow objectives of large fi rms’.79 To recognise the increasing con-

cerns of citizens about social and environmental conditions in the coun-

tries the EU trades with has certainly been a step in the right direction.80

79  Commission, ‘Trade for All - Towards a More Responsible Trade and Investment Policy’ 

(14 October 2015) 18.

80  Ricard Bellera i Kirchhoff, ‘Trade for Fairness’ in Patricia Garcia-Duran and Montserrat 

Millet (eds), Different Glances at EU Trade Policy (CIDOB 2016) 48.
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Following Opinion 2/15, the Commission has had the opportunity 

to be bolder, as the EU exclusive competence in this fi eld is no longer 

disputed under current drafting. As a result of the Court’s reasoning, 

broader sustainable development could be construed as an integral and 

effective part of the CCP, which is often criticised for disregarding so-

cio-environmental concerns and favouring business at the expense of 

public interests. Despite the EU negotiating sustainable development 

provisions in its trade agreements since the 1990s, the result of this 

effort has been considered disappointing and has given rise to the ques-

tion of how the trade and sustainable development (TSD) chapters can 

be strengthened.81 

The internal considerations have already been initiated. The fi rst 

sign of this direction is the re-emerged debate on the dispute settlement 

mechanism for the TSD chapters that could include state-to-state con-

sultation and dispute mechanisms, as well as the means to the easier 

participation of civil society.82 The Commission has recently committed 

itself to promoting these improvements and pursuing the enforcement of 

the covered commitments in the TSD chapters under a ‘more assertive 

approach’.83 Other improvements can be implemented in drafting robust 

labour and environmental standards going beyond mere references to 

other international treaties or such general wording that is only of a 

declaratory nature.84 Also in this fi eld, the European Parliament (which 

has repeatedly called for improvement here)85 has already expressed its 

view in the context of the then approaching negotiations with Australia 

(and New Zealand): 

[I]n view of CJEU Opinion 2/15 on the EU-Singapore FTA that trade 

and sustainable development fall within the EU’s exclusive competence 

81  For instance, one analysis found no evidence that the existence of EU TSD chapters has 

led to improvements in labour standards governance. See James Harrison and others, ‘Gov-

erning Labour Standards through Free Trade Agreements: Limits of the European Union’s 

Trade and Sustainable Development Chapters’ (2019) 57(2) Journal of Common Market 

Studies 273.

82  Commission, ‘Trade and Sustainable Development (TSD) Chapters in EU Free Trade 

Agreements (FTAs)’ (11 July 2017) 7. See also Francesca Romain Jacur, ‘Corporate Social 

Responsibility in Recent Bilateral and Regional Free Trade Agreements: An Early Assess-

ment’ (2018) 23(4) European Foreign Affairs Review 478-481; Kate ina Hradilová and Ond ej 

Svoboda, ‘Sustainable Development Chapters in the EU Free Trade Agreements: Searching 

for Effectiveness’ (2018) 52(6) Journal of World Trade 1019. 

83  Commission, ‘Non Paper of the Commission Services: Feedback and Way Forward on 

Improving the Implementation and Enforcement of Trade and Sustainable Development 

Chapters in EU Free Trade Agreements’ (26 February 2018).

84  Gruni (n 47) 6.

85  See eg European Parliament, ‘Resolution of 14 March 2019 on the Annual Strategic 

Report on the Implementation and Delivery of the Sustainable Development Goals (SDGs)’ 

(2019) 25.
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and that sustainable development forms an integral part of the EU’s 

common commercial policy, a robust and ambitious sustainable develop-

ment chapter is an indispensable part of any potential agreement; provi-

sions for effective tools for dialogue, monitoring and cooperation, includ-

ing binding and enforceable provisions which are subject to suitable and 

effective dispute settlement mechanisms, and consider, among various 

enforcement methods, a sanctions-based mechanism, while enabling 

social partners and civil society to participate appropriately, as well as 

close cooperation with experts from relevant multilateral organisations.86

The new tendency to promote sustainable issues more forcefully is 

also evident in the fi rst ever activation of a state-to-state dispute set-

tlement mechanism under an EU trade and sustainable development 

chapter. At the end of 2018, the EU began government consultations with 

the Republic of Korea regarding the country’s implementation of labour 

commitments related to the EU-Korea FTA.87 Almost at the same time, 

fundamental ILO Conventions were raised by the European Parliament 

in the context of the approaching signing of the EU-Vietnam FTA.88 With 

the new European Parliament, a stronger push for sustainability in the 

CCP is expected.89 The latest developments confi rm this trend. Ursula 

von der Leyen, currently the President-elect of the European Commis-

sion, has instructed a Commissioner-designate for Trade Phil Hogan to 

‘use our trade tools to support sustainable development’ as ‘every new 

trade agreement concluded will have a dedicated chapter on sustainable 

development’. Moreover, the Commissioner should work with a newly 

created position of Chief Enforcement Offi cer in order to closely moni-

tor the implementation of climate, environmental and labour protections 

enshrined in EU FTAs.90 This direction will be likely supported by the 

Council, as some Member States call for stringent rules in the TSD chap-

ter. For instance, France openly advocates the implementation of binding 

sustainable development provisions where non-compliance may be sub-

ject to a dispute settlement mechanism.91

86  European Parliament, ‘Resolution of 26 October 2017 Containing the Parliament’s Rec-

ommendation to the Council on the Proposed Negotiating Mandate for Trade Negotiations 

with Australia’ (2017) 19(g).

87  Commission, ‘EU Team in Korea for Government Consultations over Labour Commitments 

under the Trade Agreement’ (21 January 2019). 

88  European Parliament, ‘Resolution of 15 November 2018 on Vietnam, Notably the 

Situation of Political Prisoners’ (2018).

89  Iana Dreyer, ‘Comment: Greener or Messier EU Trade Policy Going Forward?’ Borderlex 

(28 May 2019).

90  Commission, ‘Mission letter to Phil Hogan, Commissioner-designate for Trade’ (10 

September 2019) 5.

91  Ministry for Europe and Foreign Affairs, ‘The French Government’s Trade Policy’ <www.

diplomatie.gouv.fr/en/french-foreign-policy/economic-diplomacy-foreign-trade/the-

french-government-s-trade-policy/> accessed 17 September 2019.
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However, there is further potential for expanding and heightening 

the specifi city of provisions on labour, environmental protection, climate 

change, corporate social responsibility and responsible business con-

duct, etc. An ambitious and perhaps necessary92 development in this di-

rection can have an impact on the division of competence, and ultimately 

re-introduce mixity in FTAs, even without investment protection.

The Court stressed that the purpose of the chapter is not to harmo-

nise the social and environmental legislations of the Parties.93 However, 

the subsequent implementation of the EUSFTA could eventually lead to 

the Parties’ effort for synergy and new commitments in these fi elds.94 

Such a trend is already visible in the case of the CETA. In September 

2018, the CETA Joint Committee issued its Recommendation on Trade, 

Climate Action and the Paris Agreement, recognising ‘the importance 

of achieving the purpose and goals of the Paris Agreement’ and recom-

mending 

that the Parties cooperate, work together and take joint actions as rele-

vant to address climate change and promote the mutual supportiveness 

of trade and climate policies, rules and measures thereby contributing 

to the purpose and goals of the Paris Agreement and the transition to 

low greenhouse gas emissions and climate-resilient development’.95 

Reading the recommendation, there is a clearly expressed intention 

of the Parties to develop deeper cooperation under the FTA framework 

in the future. Current provisions on sustainable development can thus 

serve as a platform for the extensive application and interpretation of 

the CETA, consequently possibly going beyond the limits of exclusive 

competence found by the Court in Opinion 2/15. The approach will be 

likely promoted by the EU in regard to other FTAs concluded or currently 

under negotiation.

It is important to add that under new FTAs, sustainable develop-

ment can become the concern not only of the Parties, but also of inves-

tors. Comprehensive FTAs provide important opportunities for aligning 

international objectives of legal protection for foreign investors and sus-

tainable development. From this perspective, for some authors, imposing 

actionable responsibilities constitutes the next logical step for compre-

92  See discussion in Martin Sandbu, ‘Europe Uses Trade Deals to Push for Climate Change 

Action’, Financial Times (London 8 July 2019) <www.ft.com/content/6d026308-9f0e-11e9-

b8ce-8b459ed04726> accessed 15 July 2019.

93  Opinion A-2/15 (n 22) para 165.

94  Charlotte Beaucillon, ‘Opinion 2/15: Sustainable Is the New Trade. Rethinking Coherence 

for the New Common Commercial Policy’ (2017) 2(3) European Papers 827.

95  Recommendation 001/2018 of the CETA Joint Committee on trade, climate action and 

the Paris Agreement (26 September 2018).
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hensive FTAs.96 Arbitral or judicial innovation may also be a possible 

development with regard to investor responsibilities.97 Some EU Member 

States have begun to promote and deepen sustainable development stan-

dards in their new model bilateral treaties98 and the EU as a whole may 

start developing a similar approach soon.

A more active approach in this direction should also be welcomed 

from the systematic perspectives of the CCP under the Treaties. Accord-

ing to Article 207(1) TFEU, the CCP must be formulated and implemented 

in accordance with the general objectives and principles of EU external 

relations stipulated in Article 9 TFEU and Articles 3(5) and 21 TEU.99 

Moreover, civil society and the trade unions in the EU consider sustain-

able development to be an essential element of trade policy. If chapters in 

the FTAs become more effective in promoting EU standards, they have 

the potential to improve the negative public perception of FTAs and the 

CCP in general.

Finally, evidence has already been provided that despite the exclu-

sive nature of the current TSD chapter, the Member States are still able 

to intervene strongly in FTA negotiations. Allegedly, France resolutely 

calls on the EU to make a new policy in trade negotiations: ‘No Paris 

Agreement, no trade agreement’.100 In this way, France practically threat-

ens to stand against each FTA which does not include Paris Agreement 

references. Member States can thus still block any FTA politically or le-

gally in the Council if they assess sustainable development commitment 

as unsatisfactory.

96  Peter Muchlinski, ‘Negotiating New Generation International Investment Agreements’ 

in Steffen Hindelang and Markus Krajewski (eds), Shifting Paradigms in International In-

vestment Law: More Balanced, Less Isolated, Increasingly Diversifi ed (OUP 2016) 41; Belen 

Olmos Giupponi, ‘Squaring the Circle? Balancing Sustainable Development and Investment 

Protection in the EU Investment Policy’ (2016) 25(2) European Energy and Environmen-

tal Law Review 49-52; Emily R Hush, ‘Where No Man Has Gone Before: The Future of 

Sustainable Development in the Comprehensive Economic and Trade Agreement and New 

Generation Free Trade Agreements’ (2018) 43(1) Columbia Journal of Environmental Law 

157; Maria Chochorelou and Carlos E Berdd, ‘Sustainable Development in New Generation 

FTAs: Could Arbitrators Further the Principle through ISDS?’ (2018) 27(2) Review of Euro-

pean, Comparative and International Environmental Law 185.

97  Urbaser SA et al v Argentina, ICSID Case No ARB/07/26; Burlington Resources, Inc v 

Ecuador, ICSID Case No ARB/08/5.

98  Netherlands Model Agreement on Reciprocal Promotion and Protection of Investments 

(2019); Belgium-Luxembourg Economic Union (BLEU) Model Agreement on Reciprocal 

Promotion and Protection of Investments (2019).

99  Angelos Dimopoulos, ‘The Effects of the Lisbon Treaty on the Principles and Objectives of 

the Common Commercial Policy’ (2010) 15 European Foreign Affairs Review 153.

100  Gregory Viscusi, ‘Macron Says No Trade Deals Without Climate Treaty Compliance’, 

Bloomber (25 September 2018) <www.bloomberg.com/news/articles/2018-09-25/macron-

says-no-trade-deals-without-complying-with-climate-treaty> accessed 29 June 2019.
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5 Conclusion

The Court’s case law on the CCP is a remarkable tale of expanding 

exclusive external competence of the Union which has enabled the EU 

to become a global trade power. Opinion 2/15 on the EUSFTA was the 

fi rst opportunity for the Court to comprehensively assess the post-Lisbon 

CCP, including the scope of foreign direct investment. Accordingly, the 

Opinion undoubtedly has signifi cant consequences for any recently con-

cluded, ongoing or future trade and investment negotiations, including 

the EUSFTA itself. This will have a systematic impact on the whole of 

the CCP as FTAs have become the dominant form of trade cooperation of 

our times, achieving market opening as well as better regulatory gover-

nance.101 At the same time, trade policy becomes more contentious and 

politicised than ever before. The debate about costs and benefi ts of FTAs 

continues and its focus shifts to the concept of fair trade.

This development has a potential to draw further negative public at-

tention. As opposition to trade negotiations with Canada and the United 

States showed, the campaign mobilised by European NGOs against both 

FTA negotiations heavily infl uenced public opinion in the short term, 

and represented the largest civil society movement in the EU’s history.102 

In spite of the fact that Eurobarometer data currently shows that over 

70% of Europeans support the CCP and consider free trade to be posi-

tive,103 this recent history indicates that maintaining public support will 

not always be simple. The EU should face internal challenges with inno-

vative, inclusive and courageous thinking. 

Mixity does not imply an easy route for the ratifi cation of any in-

ternational agreement signed by the EU and its Member States. Actions 

by national or regional parliaments, interventions of stakeholders and 

rulings by national courts may threaten the successful conclusion of 

FTAs in the future, as the example of the CETA has proved.104 But the 

Commission’s decision to separate the trade and investment parts of FTA 

negotiations, for the sake of exclusivity, is not a sign of brave thinking.

The ‘Trade for All’ strategy shows that the Commission has been 

more attentive to public concerns. The EU has already slowly embraced 

101  Andreas Dür and Manfred Elsig, ‘Introduction: The Purpose, Design and Effects of Pref-

erential Trade Agreements’ in Andreas Dür and Manfred Elsig (eds), Trade Cooperation: The 

Purpose, Design and Effects of Preferential Trade Agreements (CUP 2015) 1, 19.

102  Kurt Hübner, Anne-Sophie Deman and Tugce Balik, ‘EU and Trade Policy-making: The 

Contentious Case of CETA’ (2017) 39(7) Journal of European Integration 853.

103  Commission, ‘Special Eurobarometer 461’ (April 2017); Commission, ‘Standard Barom-

eter 89: Spring’ (March 2018).

104  The agreement is still under the process of ratifi cation in all of the thirty-eight national 

and regional parliaments.
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FTAs as an instrument for sustainability. Sustainable development re-

mains, after Opinion 2/15, within the scope of the CCP. Nevertheless, the 

expansion of the scope in this fi eld is limited within the boundaries of 

exclusivity. To address internal challenges of the CCP in terms of popu-

lar legitimacy and to manage expectations, the EU institution will likely 

need to advance beyond those boundaries. In the light of volatile public 

and political support for the CCP and free trade in general, sustainable 

development and the wider promotion of non-commercial interests can 

signal a positive dimension of FTAs for the public. Regarding invest-

ment protection, mixity is here to stay, particularly in the case of ISDS 

or similar mechanisms, where mandatory mixity is to be preserved. In 

addition, any effort for a simpler procedure in concluding exclusive FTAs 

may come at the expense of incorporating new areas into FTAs such 

anti-corruption or consumer protection105 which could add further ele-

ments of mixity to those agreements. Decoupling investment protection 

from trade aspects may also be detrimental to the coherence and ambi-

tions of the EU investment policy to be a leading fi gurehead shaping and 

reforming international investment law, even if it ensures public support 

for new agreements in the short-term.106

Many challenges lie ahead for the CCP in terms of enhancing sus-

tainable development standards and providing investment protection at 

the same time. Comprehensive FTAs encompassing trade, investment 

and sustainability deserve a second thought. 
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 ENVIRONMENTAL JUSTICE IN THE EUROPEAN UNION: 
A CRITICAL REASSESSMENT

Davor PetriÊ*

Abstract: The paper discusses the concept of ‘environmental justice’ 

in the European Union, approaching it from the perspective of the cen-

tre-periphery gap in the EU, that is, the divide between the Member 

States from Western and Northern Europe on the one hand and Cen-

tral and Eastern Europe on the other. It identifi es distributive, proce-

dural and corrective injustices that make the EU periphery, albeit less 

responsible for historical and contemporary environmental harms in 

Europe, bear the greater environmental burden, in addition to hav-

ing less infl uence over environmental decision-making than the EU 

centre. The discussion is informed by the ideas that have emerged 

in US scholarship, especially regarding the concept of environmental 

justice itself, as well as the critical analysis of the (re)distributive ef-

fects of law and the identity critique of law. The paper concludes with 

a refl ection on possible avenues for integrating environmental justice 

concerns into the EU legal and institutional framework in order to bet-

ter address the centre-periphery gap and mitigate existing regional 

inequalities in environmental matters.

Keywords: environmental justice, European Union, centre-periphery 

gap, distributive injustice, procedural injustice, corrective injustice.

1 Some introductory remarks

Here is a question that may not ring a bell at fi rst for a random Eu-

ropean legal scholar: What is environmental justice? Of those who might 

know a thing or two about environmental law, my estimate is that nine 

out of ten would mention something regarding the Aarhus Convention, an 

international environmental treaty that regulates, among other things, 

access to courts (more on this later in the paper); hence, environmental 

justice. On the other hand, the term in the sense taken here would be 

* Davor PetriÊ, Assistant Lecturer and PhD Candidate at the Department of European 

Public Law, Faculty of Law, University of Zagreb, orcid.org/0000-0001-7737-2150 . Email: 

dpetric@pravo.hr. Research for this paper was completed under the project ‘Novi hrvatski 

pravni sustav 2019’ at the Faculty of Law, University of Zagreb. I am indebted to Professors 

Allyn D Kantor and Paul Mohai, and participants in the Environmental Justice seminar at 

the University of Michigan Law School (Winter Semester 2019), for many discussions that 

informed this paper. I am also grateful to Melita CareviÊ for reading an earlier draft of the 

text, to Mark Davies for his help with the language revision and copyediting, and to two 

anonymous reviewers for their critical remarks and tough questions that made me rethink 

my arguments. All errors remain mine. DOI: 10.3935/cyelp.15.2019.360.
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much more familiar to a US legal scholar. Such a scholar would probably 

come up with different defi nitions capturing the same or a similar idea 

which can be found in US academic and policy works.

So, I will also start with a defi nition, but, for the purposes of this pa-

per, by defi ning the negation of environmental justice, or, in other words, 

environmental injustice. To my mind, this is a situation where a societal 

group which is the least responsible for environmental harms bears the 

greatest burden in dealing or living with those harms, at the same time 

having the least political clout or infl uence in decision-making on envi-

ronmental matters.

In this sense, a couple of dimensions of environmental (in)justice 

become apparent: (i) distributive ones, which look at the distribution of 

resources (‘goods’ and ‘bads’, ie benefi ts and burdens), be it political, 

economic or environmental; (ii) procedural ones, which examine the in-

stitutional voice and access to decision-making; and (iii) corrective ones, 

which observe access to legal remedies to address environmental harms. 

Having these three dimensions as a conceptual framework, I will focus 

on the European Union (EU) and ask whether any kind of environmental 

injustice occurs in its legal and political system.

Before this, a word on the background to this question: what are the 

ideas that I will be working with?

First, environmental justice itself. The idea and concept come from 

the USA. There, it has attracted substantial attention in activist, aca-

demic and political circles from the late 1980s onwards. Much has been 

written on the historical and contemporary developments in the fi eld of 

environmental justice, and here I will provide a brief summary.

The origins of the environmental justice movement are found at the 

grassroots level across the USA. The movement built upon the 1960s’ 

Civil Rights Movement and the 1970s’ burgeoning federal environmental 

laws, tying together concerns for social justice, human rights and pro-

tection of the environment.1 What became obvious was that environmen-

tal regulations and policies disparately impacted − irrespective of dis-

criminatory intent − poor and deprived communities and marginalised 

1  Kelly D Lynn, ‘Seeking Environmental Justice for Cultural Minorities: The South Law-

rence Traffi cway of Lawrence, Kansas’ (2003) 12 Kansas Journal of Law and Public Policy 

224. For a fi ne overview of legal and policy developments in the fi eld of environmental jus-

tice in the USA, see Jamie Vickery and Lori M. Hunter, ‘Native Americans: Where in Envi-

ronmental Justice Theory and Research?’ (2014) Institute of Behavioral Science, University 

of Colorado, Boulder, Working Paper Population Program POP2014-04 1; also, Alice Kas-

wan, ‘Environmental Justice: Bridging the Gap Between Environmental Laws and “Justice”’ 

(1997) 47(2) American University Law Review 221.
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racial minorities (mostly African Americans).2 It should, however, also be 

noted that there was (or still is) some scholarly disagreement regarding the 

underlying drivers of environmental inequalities in the US: whether they 

can be ascribed more to (direct or indirect) racial (hence the term environ-

mental racism)3 or socio-economic factors (hence, environmental classism).

The high watermark of the movement came in 1987 with the pub-

lication of the report Toxic Wastes and Race in the United States.4 This 

study proved that locations of hazardous waste sites and polluting in-

dustries across the US corresponded to the racial (predominantly) and 

social characteristics of the surrounding neighbourhoods.5 A parallel 

struggle in the political arena culminated with President Clinton’s Ex-

ecutive Order No 12898 entitled “Federal Actions to Address Environ-

mental Justice in Minority Populations and Low-Income Populations”.6 

Although commendable in language,7 Executive Order 12898 was not 

legally binding or judicially enforceable.8 Nevertheless, it did lead to some 

2  See David J  Galalis, ‘Environmental Justice and Title VI in the Wake of Alexander v San-

doval: Disparate-Impact Regulations Still Valid Under Chevron’ (2004) 31(1) Boston College 

Environmental Affairs Law Review 62-63, who argues that ‘poor, minority communities 

are exposed to a disproportionately greater share of environmental hazards than affl uent, 

Caucasian neighborhoods − not because of invidious racism, but as a result of neutral 

decisions made within intrinsically biased decision-making structures’ (emphasis added). 

Furthermore, Galalis notes that ‘environmental decisions are rarely made today with overt 

discriminatory animus. Rather, it is an economically, politically, and socially entrenched 

reality that these “blind” decisionmaking processes, left to themselves, will subject poor, mi-

nority communities to a disparate share of environmental harm as compared to surrounding 

affl uent, Caucasian neighborhoods’ 101 (emphasis added).

3  David Schlosberg, ‘Theorising Environmental Justice: The Expanding Sphere of a Dis-

course’ (2013) 22(1) Environmental Politics 39: ‘Environmental justice wasn’t simply about 

establishing the fact that more environmental bads and risks were being put on minority 

communities − it endeavoured to explore the question of why those communities were de-

valued in the fi rst place. […] The practice, and experience, of racism has been at the heart 

of environmental justice discourse in the United States […]’.

4  Commission for Racial Justice, Toxic Wastes and Race in the United States: A National 

Report on the Racial and Socio-Economic Characteristics of Communities with Hazardous 

Waste Sites (United Church of Christ 1987).

5  This situation has not improved but rather deteriorated, as documented in the follow-up 

report by Robert D Bullard and others, Toxic Wastes and Race at Twenty 1987-2007 (United 

Church of Christ 2007).

6  59 Fed Reg 7629 (16 February 1994).

7  Section 1−101 reads: ‘To the greatest extent practicable and permitted by law […] each 

Federal agency shall make achieving environmental justice part of its mission by identify-

ing and addressing, as appropriate, disproportionately high and adverse human health or 

environmental effects of its programs, policies, and activities on minority populations and 

low-income populations […]’. See also Section 1−103 (mandating the development of agen-

cy-wide environmental justice strategies) and Section 2−2 (requiring agencies’ inclusive and 

non-discriminatory operation in environmental matters).

8  Section 6−609: ‘This order is intended only to improve the internal management of the 

executive branch and is not intended to, nor does it create any right, benefi t, or trust re-

sponsibility, substantive or procedural, enforceable at law or equity by a party against the 
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policy improvements: for instance, the Environmental Protection Agen-

cy (EPA) nowadays incorporates environmental justice principles in all 

its programmes and publishes Annual Environmental Justice Progress 

Reports;9 the Department of the Interior and some other federal agencies 

have adopted Environmental Justice Strategic Plans;10 the Council on 

Environmental Quality has issued guidelines for federal agencies on how 

to address environmental justice concerns when implementing and ad-

ministering the National Environmental Policy Act,11 etc.

Recently, environmental justice has been spreading throughout the 

world, slowly gaining ground on the other side of the Atlantic, too.12 How-

ever, it has been noted that environmental justice in Europe has different 

connotations due to the continent’s historical-cultural and legal-institu-

tional peculiarities. Thus, Laurent explains: 

United States, its agencies, its offi cers, or any person. This order shall not be construed to 

create any right to judicial review involving the compliance or noncompliance of the United 

States, its agencies, its offi cers, or any other person with this order’.

9  EPA, Offi ce of Environmental Justice, available at <www.epa.gov/environmentaljustice/

annual-environmental-justice-progress-reports> accessed 28 October 2019. EPA has also 

established the Offi ce of Civil Rights for (among other things) individual complaints alleging 

a discriminatory disparate impact suffered from actions by recipients of the EPA’s fi nancial 

assistance.

10  Department of the Interior, Offi ce of Environmental Policy and Compliance, available at 

<www.doi.gov/oepc/resources/environmental-justice> accessed 28 October 2019; Depart-

ment of Agriculture, US Forest Service, available at <www.fs.fed.us/research/urban/envi-

ronmental-justice> accessed 28 October 2019; Department of Agriculture, US Farm Service 

Agency, available at <www.fsa.usda.gov/programs-and-services/environmental-cultur-

al-resource/environmental-justice/> accessed 28 October 2019. For a report on agency ap-

proaches to incorporating environmental justice into their programmes, see Environmental 

Justice Interagency Working Group, ‘Promising Practices for EJ Methodologies in NEPA 

Reviews’ (March 2016) available at <www.epa.gov/sites/production/fi les/2016-08/docu-

ments/nepa_promising_practices_document_2016.pdf> accessed 28 October 2019.

11  Council on Environmental Quality, ‘Environmental Justice: Guidance under the Na-

tional Environmental Policy Act’ (10 December 1997) 21 available at <https://ceq.doe.

gov/docs/ceq-regulations-and-guidance/regs/ej/justice.pdf> accessed 28 October 2019: 

‘Agencies should apply, and comply with, this guidance prospectively. […] This guidance 

is intended to improve the internal management of the Executive Branch with respect to 

environmental justice under NEPA’.

12  Pioneering works emerged during the 2000s in the UK, such as the work of Kevin Dun-

ion, Troublemakers: The Struggle for Environmental Justice in Scotland (Edinburgh Universi-

ty Press 2003). For Europe-wide studies, particularly signifi cant was Steve Pye and others, 

‘Addressing the Social Dimensions of Environmental Policy: A Study on the Linkages Be-

tween Environmental and Social Sustainability in Europe’, AEA Energy and Environment − 

Report completed for the European Commission’s Directorate-General Employment, Social 

Affairs and Equal Opportunities (2008), which found ‘evidence which suggests that the 

social distribution of environmental quality is unequal, and often biased against poorer or 

socially excluded groups, ie such groups are more likely to live in areas of poorer environ-

mental quality than other groups’ (iii).
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Europeans highlight the social conditions producing injustices while 

Americans insist on the racial dimension of discriminations and exclu-

sion from decision-making process that ethnic groups suffer. […] The 

general difference in underlying philosophies of public policy is hardly 

surprising: the US approach traditionally recognizes the universality of 

natural rights granted to individuals and aims at curbing discriminations 

faced by them in exercising those rights, while continental European 

countries usually focus on correcting the social processes that produce 

situations of inequalities.13

So, the argument is that some of the key differences include: the 

lack of a European equivalent to the US Civil Rights Movement that is 

seen as the predecessor of the environmental justice movement; the dif-

ferent history and contemporary nature of Europe’s racism; and the legal 

and policy approach to social issues that is somewhat more formalist in 

Europe and more substantive in the US (the question of formal v sub-

stantive justice is taken up later in the paper).

Nevertheless, one thing is becoming clear by now: much as in the 

USA, European policymakers and scholars have realised that ‘challeng-

es to equality and fairness in the environmental domain are many and 

growing within the European Union’.14 

The second idea that informs my discussion, more generally, relates 

to the comparison between the US and the EU. One may wonder wheth-

er there is any use in relying on American academic or policy concepts 

and approaches in analysing Europe-centred problems. This, hopefully, 

should not require much explanation: US-EU comparisons are a frequent 

topic for (especially, but not exclusively) comparative constitutionalists 

and federalism scholars, whereas American legal and political experienc-

es have for a long time been a source of inspiration to a nascent European 

integration project. Many legal scholars have therefore compared different 

policy areas and doctrinal developments in the two bodies politic.15 Here, 

similarly, in analysing the environmental justice issues in the EU, I rely on 

the concepts that were originally proposed in US scholarship.

The third idea (or group of ideas) that this paper greatly benefi ts from 

concerns the critique of law: the ideas introduced by US schools of legal 

13  Éloi Laurent, ‘Issues in Environmental Justice Within the European Union’ (2011) 70 

Ecological Economics 1848-1849 (footnotes omitted, emphasis added); also, Éloi Laurent, 

‘Environmental Justice and Environmental Inequalities: A European perspective’ (2010) 

OFCE/Sciences-Po Working Paper No 2010-05 1.

14  Laurent, ‘Issues in Environmental Justice Within the European Union’ (n 13) 1846.

15  For illustration, see a recent work by Daniel Halberstam, ‘“A People for Certain Purpos-

es”: On the History and Philosophy of Federalism(s) in the United States and Europe’ (2018) 

University of Michigan Public Law and Legal Theory Research Paper Series, Paper No 619, 3.
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thought that subsequently ‘spilled over’ to Europe. More specifi cally, the 

way American Legal Realists, the Critical Legal Studies (CLS) movement 

and identity critiques understood law and approached it has gradually 

gained ground in European legal scholarship. These ideas, addressing 

more critically the social functions of law and the policy effects it pro-

duces, will underlie my approach even where I am not explicit about it. 

Here I will highlight only the main propositions that I fi nd inspirational.

Both legal realism and the CLS movement (‘crits’) were deeply scep-

tical of

virtually all of [legalist and legal formalist] various claims: the claim 

that law is distinct from politics, the claim that legal analysis must and 

can be objective, the claim that much of our received legal universe is 

grounded in some sort of necessity, the claim that law proceeds and 

evolves in more or less rational way, and, most important, the claim 

that one can fi nd a meaning or a manageable range of meaning in legal 

texts, and that it is therefore possible to think of the legal enterprise as 

involving the fair application of agreed upon pre-existing rules.16

Rejecting these propositions, CLS scholars have further argued that 

law is a social construct and as such fundamentally indeterminate. Thus, 

‘[t]he same body of law, in the same context, can always lead to contrary 

results because law is indeterminate at its core, in its inception, not just 

in its applications’.17 Moreover, the law is never neutral or objective 

since ‘[l]egal forms and practices are political products that arise from the 

struggles of confl icting social groups that possess very disparate resources 

of wealth, power, status, knowledge […] and organizational capability’.18 

Also, the law serves the interests and purposes of those in power:

discourses of legal and technical rationality, of rights, consent, neces-

sity, effi ciency […] are of course discourses of power […] they are dis-

courses that […] in habitual practice tend to express the interests and 

the perspectives of the powerful people who use them.19

Reading these critiques of law, I cannot but think of them as the 

intellectual brethren of the environmental justice movement that fuelled 

and helped to structure the latter’s critique of environmental inequali-

ties in the USA. In parallel to this, many legal scholars recently started 

16  Stephen E Gottlieb and others (eds), Jurisprudence Cases and Materials: An Introduction 

to the Philosophy of Law and Its Applications (Third Edition, Carolina Academic Press 2015) 

365-366 (emphasis added).

17  Robert W Gordon, ‘Critical Legal Histories’ (1984) 36 Stanford Law Review 114 (emphasis 

added).

18  Gordon (n 17) 101.

19  Robert W Gordon, ‘Unfreezing Legal Reality: Critical Approaches to Law’ (1987) 15(2) 

Florida State University Law Review 199 (emphasis added).
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adopting the same approach in analysing European law.20 Their insights 

and observations are built upon in this paper.

With this remark I close (rather convincingly, I hope) the circle of 

three ideas − environmental justice, a US-EU comparison, the critique of 

law − which I will combine and work on in the remainder of this paper.

2. Environmental (in)justice(s) in Europe: where to look for them? 

There are at least three ways to approach the question of environ-

mental (in)justice(s) in or involving Europe.21

First, one might address environmental injustice at the global level 

and look into the North-South divide, an ever-widening gap between the 

developed and developing world. For instance, Carmen Gonzalez noted 

that ‘[t]he primary cause of global environmental degradation is the un-

sustainable consumption of environmental resources by the most eco-

nomically privileged, most of whom reside in the global North’.22

The landmark 1992 United Nations Framework Convention on Cli-

mate Change (UNFCCC) also recognised the developed (industrialised) 

20  See, as an example, Tamara Perišin and Siniša Rodin (eds), The Transformation or Re-

constitution of Europe: The Critical Legal Studies Perspective on the Role of the Courts in the 

European Union (Hart Publishing 2018).

21  Laurent (n 13) 1848 recognised ‘two dimensions [that] co-exist: a fi rst dimension has to 

do with the important ecological debt the European Union has been accumulating at least 

since the industrial revolution vis-à-vis poor and developing countries in terms of carbon 

budget and resources use (global environmental justice); the second dimension regards 

intra and inter-generational aspects of environmental justice within the European Union 

(local, national and regional environmental justice)’. A similar approach to the question of 

economic inequalities and injustice has been proposed by Tamara Perišin and Sam Kople-

wicz, ‘Blame it on Brussels: EU Law and the Distributive Effects of Globalisation’ (2018) 14 

Croatian Yearbook of European Law and Policy VII-VIII: ‘In the EU context, there are in fact 

three perspectives [on economic inequality]: inequality between EU citizens and third coun-

try nationals, inequality between the EU centre and its periphery, and inequality within a 

single Member State’.

22  Carmen G Gonzalez, ‘Environmental Justice and International Environmental Law’ in 

Shawkat Alam, Md Jahid Hossain Bhuiyan, Tareq MR Chowdhury and Erika J Techera 

(eds), Routledge Handbook of International Environmental Law (Routledge 2013) 78ff: ‘Twen-

ty per cent of the world’s population consumes approximately 85 per cent of the planet’s 

timber, 70 per cent of its energy, and 60 per cent of its food. This population is also re-

sponsible for more than 90 per cent of the world’s annual production of hazardous waste, 

some of which is exported to Southern countries and contributes to illness and widespread 

environmental harm. […] While the affl uent reap the benefi ts of unsustainable economic ac-

tivity, the burdens are borne disproportionately by the global South and by the world’s most 

vulnerable communities, including indigenous peoples, racial and ethnic minorities, and 

the poor. Some scholars have described the ecological segregation of the world’s population 

along economic and racial lines as “eco-apartheid”’ (emphasis added, footnotes omitted). For 

another account of the distributive dimensions of environmental justice in relationships be-

tween nation-states, see Peter Newell, ‘Race, Class and the Global Politics of Environmental 

Inequality’ (2005) 5(3) Global Environmental Politics 70.
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countries’ disproportionate contribution to climate change and other en-

vironmental harms and noted ‘that the largest share of historical and 

current global emissions has originated’ in the global North.

In this context, European countries, being the core of the global 

North, have contributed extraordinarily to global environmental deg-

radation and climate change. Looking at the historical roots of global 

distributive environmental injustice, Europe’s role becomes even more 

prominent and appears inseparable from its colonial history:

When European nations conquered America, they laid the groundwork 

for contemporary disparities in wealth and well-being. […] Having pros-

pered on the basis of resources extracted from its colonial possessions, 

the global North continues to exploit the global South at prices that 

do not refl ect social and environmental externalities. In addition, the 

global North industrialised rapidly and cheaply by using more than its 

fair share of the global commons, and its per capita ecological footprint 

continues to dwarf that of the global South.23

The criterion often used for visualising the responsibility for global 

environmental harms are greenhouse gas emissions. Twenty-eight (cur-

rently) EU Member States occupy the top end of all lists of global pollut-

ers, contemporarily and historically (controlled for size), outranked only 

by the USA and more recently China.24 In addition, European countries 

have suffered from environmental harms disproportionately less than 

the majority of other countries in the world, especially the developing 

ones.25

23  Gonzalez (n 22) 80ff: ‘The riches of the New World triggered a scramble among European 

countries for colonies in Asia, Africa, and the Americas. By 1800, Europe controlled 55 per 

cent of the global land mass. By 1914, 84.4 per cent of the planet’s territory was under the 

effective control of Europe and the US […]’ (footnotes omitted).

24  I have consulted a number of databases, such as CAIT Climate Data Explorer, World 

Resources Institute (2015) available at <http://cait.wri.org> accessed 28 October 2019, 

measuring ‘Cumulative Total CO
2
 Emissions Excluding Land-Use Change and Forest-

ry from 1850 to 2014 (MtCO2)’ and listing: 1. United States (374583.6723); 2. European 

Union (EU28) (333639.1094); 3. China (168761.7539); CO2 Emissions, Global Carbon Atlas 

(Updated with 2017 fi gures) available at <www.globalcarbonatlas.org/en/CO2-emissions> 

accessed 28 October 2019, showing the EU28 being second only to the USA (in MtCO2) 

in 1960 and 1990, and third (behind China and the USA) in 2017; Global Historical Emis-

sions, Climate Watch, available at <www.climatewatchdata.org/ghg-emissions> accessed 

28 October 2019, measuring ‘all sectors, all GHG, unit: MtCO2e (gigatons)’, and showing: 

(in 1990) 1. USA: 5550.04; 2. EU (28): 4949.77; 3. China: 2833.49; (in 2014) 1. China: 

11600.63; 2. USA: 6319.02; 3. EU (28): 3624.82.

25  This led some authors to propose that the developed (industrialised) countries’ contri-

bution to climate change was a moral wrong that required reparations to vulnerable pop-

ulations in the developing and the least developed countries. See Maxine Burkett, ‘Climate 

Reparations’ (2009) 10(2) Melbourne Journal of International Law 509; see also Michael B 

Gerrard, ‘What Does Environmental Justice Mean in an Era of Global Climate Change?’ 
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The North-South gap is, moreover, present in procedural and correc-

tive dimensions of global environmental injustice. Developed countries, 

in many aspects led by the EU and its most powerful Member States, 

have much greater political voice in international decision-making (not 

only in environmental matters).26 At the same time, their responsibility 

for environmental harms has been shielded by ineffi ciencies in the legal 

enforcement of international environmental treaties and in the absence 

of redress mechanisms.27

Second, one might look into environmental injustice at the level of 

individual EU Member States. Robust research on this has started to 

emerge only recently. Perhaps surprisingly, Europe lags behind the US 

in acknowledging and addressing its environmental inequalities.28 There 

are certain obstacles, arguably unknown to American researchers, to 

identifying environmental injustices in different dimensions in the Euro-

pean nation-states, such as the lack of spatial analysis and statistics or 

unreliable socio-economic data.29

(2013) 19(2) Journal of Environmental and Sustainability Law 278 (discussing environ-

mental justice challenges and implications for climate change mitigation and adaptation). A 

separate question, raised by one reviewer, that I nevertheless do not take up in this paper, 

is how addressing environmental injustice at the global level helps address environmental 

injustice in Europe (discussed below). There may be a fl ip side to the same question: how 

addressing environmental injustice in Europe helps address environmental injustice at the 

global level. This essentially asks for an assessment of the relationship between, and the 

appropriate order of, the two courses of action, ie internal (intra-EU) and external (world-

wide) actions. Although interesting, these questions are not my primary focus here and 

would in any event merit careful, individual treatment.

26  Gonzalez (n 22) 79: ‘In addition to this distributive injustice, North-South relations are 

also plagued by procedural inequities. The North dominates decision-making in the Inter-

national Monetary Fund (IMF), the World Bank, the World Trade Organization (WTO) and 

multilateral environmental treaty fora as a consequence of its greater economic and political 

clout. While the South can present alternative points of view, the preferences of the powerful 

generally dictate the substantive outcomes’ (emphasis added).

27  ibid: ‘Corrective injustice is evident in the plight of small island states whose very ex-

istence is threatened by climate change, but who possess no legal mechanism to obtain 

compensation or cessation of the harmful conduct. In addition, North-South environmental 

confl icts refl ect broader social injustice because they are inextricably intertwined with colo-

nial and postcolonial economic policies that impoverished the global South and facilitated 

the North’s appropriation of its natural resources’ (footnotes omitted).

28  Laurent (n 13) 1849: ‘Europe, as much as the US, is confronted with the challenge of 

environmental justice (European social policies cannot ignore anymore health, socio-eco-

nomic and well-being impacts resulting from poorer environmental conditions faced by 

their most vulnerable citizens). The European particularism here is only that European 

Union member states are generally lagging behind and must catch up. This is all the more 

surprising [given] that Europeans and Americans do differ in their attention to redressing 

inequalities, with Europeans supposedly keener on correcting them than Americans’ (em-

phasis added).

29  Most notably, in France, minority and race are not constitutionally recognised as cat-

egories, nor are they recorded in census or socio-demographic data. See Lucie Laurian, 

‘Environmental Injustice in France’ (2008) 51(1) Journal of Environmental Planning and 
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Still, there are clear cases of both environmental classism and raci-

sm, where minority communities are found to suffer disproportional-

ly from environmental harms: for instance, in the UK,30 France,31 Ger-

many,32 Italy,33 or the countries of Central and Eastern Europe.34 With 

the greater availability of empirical data and the increase in scholarly in-

terest, these and similar cases of environmental injustice in Europe will 

become even more apparent, especially given the suspected patterns of 

ethnic and socio-economic segregation in big European cities like Brus-

sels, Antwerp, Amsterdam, Rotterdam, Marseille or Paris.35 For now, by 

Management 59. See also Hilary Silver and Lauren Danielowski, ‘Fighting Housing Discrim-

ination in Europe’ (2019) Housing Policy Debate, Forthcoming Special Issue: Fair Housing 

Act: 50th Anniversary: ‘[T]he extent of racial or ethnic segregation is often diffi cult to gauge 

because not all [European] countries collect statistics on small areas or on race or religion. 

For example, the French Constitution’s prohibition on discrimination based on race has led 

the Constitutional Court to systematically object to any offi cial collection of information on 

racial/ethnic identity. In 2018, the National Assembly even voted to remove the word “race” 

from Article 1 of France’s constitution. […] European governments consider the state’s 

collection of data on race and ethnicity, as in the United States, to be overly intrusive, es-

pecially after the Nazi regime’s disastrous use of such data’.

30  UK Government, ‘UK notifi cation to the European Commission to extend the compliance 

deadline for meeting PM
10

 limit values in ambient air to 2011 − Racial Equality Impact As-

sessment (England)’ (August 2009) (identifying the disproportionate impact of air pollution, 

measured as exposure to concentrations of PM
10

, on ethnic and racial groups, especially on 

those identifying as Black or Black-British African).

31  Laurian’s research (n 29) demonstrates that ‘towns with high proportions of immigrants 

tend to host more hazardous sites, even controlling for population size, income, [or] degree 

of industrialization of the town and region’ 55. See also Jean-Francois Viel and others, 

‘Environmental Justice in a French Industrial Region: Are Polluting Industrial Facilities 

Equally Distributed?’ (2011) 17 Health & Place 257.

32  Tamara Steger (ed), Making the Case for Environmental Justice in Central and Eastern 

Europe (CEU Center for Environmental Policy and Law, The Health and Environment Al-

liance, The Coalition for Environmental Justice 2007) 15: ‘In Germany, immigrants and 

less economically viable communities seem to bear the brunt of environmental injustices. 

Turkish immigrants, for example, work in unsafe conditions and subsequently live near 

highly polluting factories’.

33  Marco Martuzzi, Francesco Mitis and Francesco Forastiere, ‘Inequalities, Inequities, En-

vironmental Justice in Waste Management and Health’ 20(1) European Journal of Public 

Health 21-22: ‘Available data provide consistent indications that waste facilities are of-

ten disproportionally more located in areas with more deprived residents, or […] ethnical 

minorities. This applies to waste incinerators, landfi lls, hazardous waste sites, legal and 

illegal. […] A direct relationship was found between social class and residence near waste 

facilities in Italy and UK’.

34  Csaba Varga, István Kiss and István Ember, ‘The Lack of Environmental Justice in Cen-

tral and Eastern Europe’ (2002) 110(11) Environmental Health Perspectives A662-A663: 

‘In some countries in Central and Eastern Europe, environmentally hazardous sites and 

activities are also disproportionally located, with high concentrations in the areas and com-

munities of ethnic or national minorities.’

35  Sako Musterd, ‘Social and Ethnic Segregation in Europe: Levels, Causes, and Effects’ 

(2005) 27(3) Journal of Urban Affairs 331 (comparing levels of ethnic and socio-economic 

segregation in American and European cities and noting that analyses in Europe are con-

strained by the lack of systematic data); John Iceland, Residential Segregation: A Transat-
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far the most horrifi c examples of environmental injustice have been re-

corded in the case of Roma people (especially Romani communities in 

Central and Eastern Europe), which further proves the ugly truth that 

this (over-)marginalised ethnic minority is the epitome of the European 

‘abject other’.36

Third, and fi nally, one might look into possible environmental injus-

tice not externally (globally) or internally (within EU countries), but at the 

regional, intermediate level, ie between different EU Member States. This 

is the approach that I adopt here and elaborate in the following sections. 

The background is as follows: a structural divide within the EU that re-

cently came into focus is between the ‘old’ Member States of Western and 

Northern Europe and the ‘new’ Member States of Central and (South-)

Eastern Europe that joined the Union in three enlargement waves during 

the 2000s and the 2010s. This ‘invisible’ divide has been conceptualised 

as the ‘centre’ (or ‘core’) v the ‘periphery’.37 Damjan Kukovec suggests 

that this divide and the related power dynamics are inherent in the legal 

and institutional structure of the EU.38 He and other European critical 

scholars have recently identifi ed legal, socio-economic and policy out-

lantic Analysis (Migration Policy Institute − Transatlantic Council on Migration, September 

2014) (arguing that in many European countries residential segregation is a relatively re-

cent immigration-related phenomenon, with different roots from − but similar effects to 

− residential segregation in the US). Also, Silver and Danielowski (n 29) remarked that 

‘[i]n Europe, the growth in ethnic populations, the mass arrival of refugees, urban riots and 

terrorist incidents in central cities, and the anti-immigrant rhetoric of far-right parties all 

contribute to public fears of ghettoization’.

36  See Steger (n 32) (providing ground-breaking research on environmental justice in Cen-

tral and Eastern Europe and the Balkans, and documenting cases of environmental injus-

tices and the Roma community’s exposure to pollution, fl ooding, denied benefi ts in access 

to water, waste management, sewerage, and natural resources); Krista Harper, Tamara 

Steger and Richard Filcak, ‘Environmental Justice and Roma Communities in Central and 

Eastern Europe’ (2009) 19 Environmental Policy and Governance 252: ‘[I]n certain loca-

tions, members of ethnic minorities, communities of lower socioeconomic status and the 

least educated disproportionately (1) suffer from exposure to environmental hazards due to 

their proximity to hazardous waste sites, incinerators, factories, abandoned industrial fa-

cilities and other sources of pollution and/or (2) are denied environmental benefits such as 

potable water, sewage treatment facilities, sanitation and access to natural resources and/

or (3) witness the conceptualization of their living space as “beyond the pale” areas where 

environmentally controversial practices are concentrated’; Attila Antal, ‘Climate and Social 

Justice in Eastern and Southern Europe: The Social Nature of Climate Change’ (2018) 

Working Paper 1, INOGOV Network: Innovations in Climate Governance 3 (discussing chal-

lenges related to environmental and climate injustice regarding Roma communities in the 

Eastern and Southern European regions). 

37  Damjan Kukovec, ‘Law and the Periphery’ (2015) 21(3) European Law Journal 408: ‘[T]he 

position of the EU’s periphery is not reflected in the existing EU legal discourse. First, the 

way the EU is structured and the way issues are framed for discussion makes it difficult to 

notice and address distributional consequences of the EU legal structure between the cen-

tre and the periphery. Second, many of the periphery’s  aspirations and claims for protection 

against harm are foreclosed from operating powerfully in the Union’.

38  ibid, 407.
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comes unevenly distributed among different Member States due to the 

structural bias of the EU internal market in favour of citizens, workers, 

goods, services, companies and industries from the EU’s centre, which 

creates hierarchies between ‘insiders’ and ‘outsiders’ in relation to EU 

integration.39 Therefore, the EU’s institutional setup and internal market 

tend to operate not to level-down economic inequalities between the EU 

centre and periphery, but to amplify them and make the rich richer and 

the poor poorer.40

Echoing US critical legal scholars, this group of authors claims that 

EU law serves the purposes of the powerful centre, often masking the 

centre’s particular interests as the EU’s ‘universal’ interest.41 Recent 

comprehensive studies confi rm that the impact of the EU internal mar-

ket, a fl agship EU integration project ‘for everyone’ and arguably its rai-

son d’être, on real incomes (that is, on the GDP per capita and per year) is 

the strongest in the ‘core’ EU countries and regions who thus reap much 

more benefi t than the EU’s periphery (Member States in Southern and 

Eastern Europe).42 So, Mion and Ponattu conclude, these uneven ‘gains 

from the [internal market] may further reinforce pre-existing regional 

differences, this way adding to the core-periphery pattern and inequality 

more generally’.43

39  Damjan Kukovec, ‘Economic Law, Inequality and Hidden Hierarchies on the EU Internal 

Market’ (2016) 38(1) Michigan Journal of International Law 1; Tamara Perišin, ‘Transfor-

mation or Reconstitution of National Regulatory Policies at the EU Level: Insiders and Out-

siders under Free Movement Rules’ in Tamara Perišin and Siniša Rodin (eds), The Trans-

formation or Reconstitution of Europe. The Critical Legal Studies Perspective on the Role of 

the Courts in the European Union (Hart Publishing 2018) 153; Marija Bartl, ‘Internal Market 

Rationality, Private Law and the Direction of the Union: Resuscitating the Market as the 

Object of the Political’ (2015) 21(5) European Law Journal 572.

40  Kukovec (n 37) 410.

41  ibid, 423.

42  Giordano  Mion and Dominic Ponattu, Estimating Economic Benefi ts of the Single Market 

for European Countries and Regions: Policy Paper (Bertelsmann Stiftung 2019) 1, avail-

able at <www.bertelsmann-stiftung.de/fi leadmin/fi les/BSt/Publikationen/GrauePublika-

tionen/EZ_Study_SingleMarket.pdf> accessed 28 October 2019, who note that ‘observed 

trends are largely consistent with the widely discussed “core-periphery” pattern across EU’ 

(6); although ‘some Eastern European countries see strong relative welfare gains [from the 

EU internal market], while monetary gains in absolute terms are low […] other countries in 

the periphery […] see both low welfare gains in absolute and relative terms, suggesting that, 

at least partly, gains from the [internal market] follow a core-periphery logic: Countries in 

the southern and eastern European periphery do not appear to gain in the same way that 

countries in the core do’ (11).

43  ibid, 23. See, in particular, Figure 4 showing per capita welfare gains from the internal 

market that perfectly follows the distribution of Member States into ‘centre’ and ‘periphery’ 

categories, and almost perfectly the distribution into ‘semi-periphery’ and ‘periphery’ (21).
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At the top of the hierarchy there would usually be the same Member 

States from the EU centre that include Germany, France, the UK, Bel-

gium, the Netherlands, Luxembourg, Austria, Denmark, Sweden, and 

Finland,44 while the bottom is occupied by the EU’s peripheral Member 

States, such as Poland, Hungary, the Czech Republic, Slovakia, Bulgaria, 

Romania, Cyprus, Malta, Latvia, Lithuania, Estonia, Slovenia, and Cro-

atia.45 Notably, almost the entire EU periphery is made up of post-com-

munist countries that underwent democratic and economic transition 

in the 1990s that caused the even greater impoverishment of their most 

vulnerable communities and regions.46

44  Kukovec (n 37) 408-409 explains that Member States of the centre have ‘much higher gross 

domestic product (GDP) per capita than the regions of the periphery; they invest more money 

in research and development and have the best universities; they have more capital and more 

ingoing and outgoing foreign direct investment (FDI). Their actors, products and services have 

more prestige. Internationally recognised brands come from the centre, which gives the com-

panies owning them a significant power on the market. […] Generally, companies of the centre 

find themselves higher in European and global production chains. The centre exports final 

products and is the seat of powerful corporations and law firms’ (footnotes omitted).

45  ibid, 409: ‘The periphery has much weaker industry and a less efficient agricultural 

sector. It has no (or very few) brands known beyond its borders. Non-branded companies 

typically earn lower margins and are constantly at risk of being undercut by cheaper rivals. 

Some of the few famous brands of Eastern Europe have in fact been bought by established 

companies of the centre. Regions of the periphery have a lower GDP per capita, and the ac-

tors, products and services from the periphery have much less prestige. They often produce 

semi-final products or final products for a brand of the centre. Generally, companies of 

the periphery find themselves lower in European and global production chains. The wages 

are lower than in the centre, and often (with the exception of the European south) the life 

expectancy is lower’ (footnotes omitted). Kukovec further notes that Member States like 

Spain, Portugal, Italy, Greece or Ireland could be considered in some respects as ‘centre’ 

and in others as ‘periphery’, thus designating them as ‘semi-periphery’. Here, in response 

to a reviewer’s comment, it should also be noted that the choice of individual countries 

as the relevant units of analysis and comparison seems inevitable. Granted, there may be 

some variables (like consumption, instead of industrial emissions, as a measure of contri-

bution to environmental harm) that would privilege, for example, regions rather than coun-

tries as objects of inquiry. However, given that sovereign (nation-)states, conceptualised 

as aggregated subjects with homogenous interests, are still taken as the primary actors in 

international relations and international (environmental) law, this paper follows the same 

approach, acknowledging that in some respects it might appear overgeneralised or simpli-

fi ed. In addition, the progress of EU economic and political integration, in my view, still does 

not render obsolete the concept of individual Member States as units of scholarly analysis.

46  Harper, Steger and Filcak (n 36) 255: ‘The transition to a free market economy in [Cen-

tral and Eastern European] countries has led to further impoverishment of regions, groups 

and individuals that are disadvantaged by new market conditions’ (references omitted). 

And, as documented by research such as that by Mion and Ponattu (n 42), the integration 

of the ‘new’ Member States’ economies in the EU internal market has further contributed 

to the widening of the gap between the EU’s ‘haves’ and ‘have nots’ in relative terms, as 

well as to growing inequalities (economic and others) within the peripheral Member States 

themselves, as briefl y mentioned above (see the text accompanied by footnotes 34 and 36).
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3 Environmental (in)justice and the EU centre and periphery 

Is it useful to think about environmental (in)justice in the EU through 

the centre-periphery divide?47 I believe there are strong indicators that 

support such an approach. What follows are some arguments that show 

that  the EU periphery has been much less responsible for environmental 

harms in Europe (and in the world) yet bears greater environmental bur-

dens and has less access to environmental decision-making than the EU 

centre. I divide them into categories tracking different dimensions of en-

vironmental justice that were introduced at the beginning: distributive 

on the one hand, and procedural and corrective on the other.

3.1 Distributive injustice

Does distributive environmental injustice between the EU’s centre 

and periphery exist? Here I want to look into the unequal distribution of 

environmental resources, responsibility and burdens between the Mem-

ber States, and the uneven political clout in the EU institutional frame-

work. (Note that it could also be possible to treat the latter as an issue of 

procedural (in)justice; however, I take the distribution of political power 

and institutional resources in the EU as a prima facie issue of distrib-

utive (in)justice. This arguably makes the assessment of this element of 

distributive environmental injustice in the EU more conventional, due 

to an idiosyncratic use of the notion of procedural and corrective envi-

ronmental justice in the context of the Aarhus Convention, as will be 

elaborated in the next part.)

First, the emissions record and ecological footprint. Member States 

of the EU centre have a signifi cantly greater historical emissions record 

than the peripheral ones.48 This holds for both absolute emissions and 

47  See Pamela Ballinger, ‘Whatever Happened to Eastern Europe? Revisiting Europe’s East-

ern Peripheries’ (2017) 31(1) East European Politics and Societies and Cultures 44, for the 

argument (albeit in a different context) that the concept of centre-periphery power dynam-

ics ‘possess[es] continuing political and scholarly relevance’ (46) and ‘offers a particularly 

powerful lens through which to consider the recombinations and intersections of old dis-

tinctions − North versus South, East versus West − shaping the landscape of contemporary 

Europe’ 61.

48  The World Bank, Data: CO
2
 emissions (kt) (Carbon Dioxide Information Analysis Centre, 

Environmental Sciences Division, Oak Ridge National Laboratory, Tennessee, US) available 

at <https://data.worldbank.org/> accessed 29 October 2019. This dataset measures CO
2
 

emissions per kiloton from 1960. Similar data are shown in Climate Watch (n 24), measur-

ing ‘all sectors, all GHG, unit: MtCO2e (gigatons)’, with 1990 as the base year; and in Global 

Carbon Atlas (n 24), with the earliest record from 1960, measured in MtCO2, and showing 

Germany, the UK, Italy, France, and Poland in the top 10 global polluters. By 2017, only 

Germany has remained in the top 10. Finally, CAIT Climate Data Explorer (n 24), showing 

‘Cumulative Total CO
2
 Emissions Excluding Land-Use Change and Forestry from 1850 to 

2014 (MtCO2)’, lists the EU Member States in the following order (periphery italicised): Ger-
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per capita emissions (albeit less stark for the latter),49 with Poland being 

the only outlier among the peripheral Member States.50 Similar indica-

tors are present for the ecological footprint, where absolute and per cap-

ita values show the greater contribution of the EU centre to environmen-

tal degradation.51

That historical emissions are undeniably much greater in the EU 

centre is largely the result of the 19th century coal-driven industrial revo-

lution. Currently, coal power plants account for around 18% of EU green-

house gas emissions.52 Two of the greatest coal polluters among EU coun-

tries are Germany (fi rst) and Poland (second), accounting for 55% of the 

EU’s total coal generation.53 However, it may be argued that in the case 

of Western and Eastern Europe − more specifi cally, taking into account 

their level of economic development and historical polluting record −con-

temporary coal generation represents so-called ‘luxury’ and ‘necessity’ 

emissions, respectively.

many 86024.7389; United Kingdom 71280.9583; France 34596.7042; Poland 24993.2304; 

Italy 21864.8292; Spain 12794.2567; Belgium 11548.7171; Czech Republic 11228.059; 

Netherlands 10285.1113; Romania 7750.9491; Austria 4996.3337; Sweden 4629.0875; 

Hungary 4554.9729; Denmark 3862.078; Bulgaria 3499.4903; Greece 3470.0734; Slovakia 

3312.872; Finland 2878.9714; Portugal 2224.3081; Ireland 1950.781; Estonia 1317.9452; 

Lithuania 1148.5176; Croatia 934.0579; Slovenia 725.9222; Luxembourg 721.9622; Latvia 

708.8152; Cyprus 243.2793; Malta 92.0882.

49  Compare CO
2
 emissions per kiloton for Central Europe and the Baltics (Bulgaria, Cro-

atia, Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Romania, Slovak Re-

public, Slovenia): 1960 − 466,533 (low); 1979 − 1,168,855; 1987 − 1,241,032 (peak); 2014 

− 636,386; for the European Union (all current 28 countries): 1960 − 2,359,595 (low); 1979 

− 4,647,644 (peak); 1987 − 4,258,990; 2014 − 3,241,844. Also, CO
2
 emissions (metric tons 

per capita) for Central Europe and the Baltics: 1960 − 5.1; 1980 − 11.3 (peak); 1992 − 7.9; 

2014 − 6.1; for the European Union: 1960 − 5.8; 1979 − 10.0 (peak); 1992 − 8.3; 2014 − 

6.4. Luxembourg has the biggest historical (and contemporary) per capita emissions in the 

entire EU. Although per capita emissions observed in per annum fi gures might suggest to 

some that no signifi cant differences exist between the EU centre and periphery, it should 

be noted that these differences have remained constant for decades of measurements, most 

probably stretching beyond the base year (1960) due to the differentiated industrial devel-

opment in the Europe’s West and East.

50  In 2014, the EU top 6 in CO
2
 emissions per kiloton were: Germany 719,883; United 

Kingdom 419,820; Italy 320,411; France 303,276; Poland 285,740; Spain 233,977.

51  Global Footprint Network, available at <http://data.footprintnetwork.org> accessed 29 

October 2019. The Ecological Footprint is a measure combining the use of built-up land, 

carbon, cropland, fi shing grounds, forest products, grazing land, and expressed as ‘gha − 

global hectare’. The 1993 (the earliest) and 2014 (the latest) measures for ‘gha − global hect-

are per person’ showed Luxembourg, Denmark and Belgium on the top. The 1993 and 2014 

measures for ‘gha − global hectare total’ showed Germany, the UK and France on the top.

52  Europe Beyond Coal, Database of Europe’s Coal Plants, available at <https://be-

yond-coal.eu/data/> accessed 29 October 2019.

53  Silvio Marcacci, ‘Uneconomic Coal Could Be Squeezed Out of European Union Power 

Markets by 2030’ (Forbes, 11 June 2018), available at <www.forbes.com/sites/energyinno-

vation/2018/06/11/uneconomic-coal-could-be-squeezed-out-of-european-union-power-

markets-by-2030/#4937824c4179> accessed 29 October 2019.
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What is also notable here is that all Member States of the EU cen-

tre have either closed their coal plants or announced their shutdown,54 

whereas no peripheral EU Member State (with currently operating coal 

plants) has announced a phase out.55 On the contrary, in some coun-

tries (mainly Poland, Greece and other countries in the South-Eastern 

Europe) new coal plants are being constructed or planned.56 This indi-

cates that a high-polluting coal and lignite57 industry has moved from 

the centre (Western Europe) to the periphery (Eastern Europe); not lit-

erally, of course (as in one plant shutting down production in the West 

and reopening in the East, although some other Western producers, for 

instance car companies, might have indeed moved some pollution-in-

tensive segments of their production process to Eastern Europe). Still, 

despite everything, the centre nowadays remains a greater polluter than 

the periphery, measured by CO
2
 emission from coal and MW operating 

capacity,58 while the periphery arguably suffers more overall.59 More gen-

erally, coal generation harms the EU’s effort to tackle climate change 

and reduce its emissions reported in the framework of the 2015 Paris 

Agreement.60

54  ibid. For instance, France by 2023, Italy and the UK by 2025, and the Netherlands by 

2030 (accounting for 22% of total EU generation), while Germany is expected to set an end 

date in 2019.

55  Climate Analytics, A Stress Test for Coal in Europe under the Paris Agreement. Scientifi c 

Goalposts for a Coordinated Phase-Out and Divestment (February 2017).

56  The Economist Intelligence Unit, ‘Europe Energy: Coal Use Falls again in Europe in 

2017’ The Economist (London, 28 February 2018) available at <www.eiu.com/industry/

article/1846475768/coal-use-falls-again-in-europe-in-2017/2018-02-28> accessed 29 

October 2019. (‘In Eastern Europe, however, dependence on coal remains high: this region 

accounts for fi ve of the six EU member states where coal provides more than 30% of power 

generation. This is because of sizeable coal deposits (including lignite) in several parts of 

Eastern Europe, which support the production of affordable electricity, reduce the need 

for energy imports, and maintain employment in the mining sector. Furthermore, renew-

ables usage in this region has been stunted by lack of policy support and the high costs of 

fi nancing’).

57  ibid: ‘A large share of Europe’s coal generation (46%) is also sourced from carbon-inten-

sive lignite. Germany, Poland, Czech Republic, Bulgaria and Romania account for almost 

all of the EU’s lignite use, which is also used in some non-EU states in the Western Bal-

kans. Easing the region’s dependence on lignite would contribute signifi cantly to reducing 

Europe’s power sector emissions. However, the EU would need to support the region’s more 

vulnerable economies as they made this transition [to renewables], to minimise the social 

and economic costs and prevent a policy backlash’.

58  Europe Beyond Coal (n 52).

59  Climate Analytics (n 55) 3: ‘Coal power stations in fi ve countries contributed more than 

a quarter to total national GHG emissions: 28% in Germany, 33% in Poland and in Czech 

Republic, 34% in Greece and as much as 44% in Bulgaria.’

60  ibid, 1.
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Second, waste generation. In general, the production and export of 

waste in the EU has grown signifi cantly during recent decades.61 Current 

data show that Member States of the EU centre are the primary waste 

producers in Europe, with a few outliers.62 The same countries are the 

EU’s greatest generators of hazardous waste, too:63 entities that produce 

hazardous waste are predominantly located in the Member States of the 

EU centre.64 Moreover, the production of hazardous waste is increasing 

in the EU centre, while decreasing in its periphery.65

There are also some issues with illegal waste shipping from the EU 

centre to the periphery, where Western European companies are dump-

ing waste (so-called ‘waste tourism’) in the EU’s East.66 This seems to be 

61  European Environment Agency, Movements of Waste Across the EU’s Internal and Ex-

ternal Borders, EEA Report No 7/2012 (EU Offi ce for Offi cial Publications 2012) 5: ‘[T]he 

growth in cross-border waste trade during recent years has been remarkable. Exports of 

waste iron and steel, and copper, aluminium and nickel from Member States doubled be-

tween 1999 and 2011, while waste precious metal exports increased by a factor of three and 

waste plastics by a factor of fi ve. Similarly, exports of hazardous waste more than doubled 

in the period 2000−2009’.

62  Eurostat, Waste Statistics, available at <https://ec.europa.eu/eurostat/statistics-ex-

plained/index.php/Waste_statistics> accessed 29 October 2019. (‘As might be expected, 

the overall amount of waste generated is related to some extent to the population and 

economic size of a country. [T]he smallest EU Member States generally reported the lowest 

levels of waste generation and the larger ones the highest. Nevertheless, relatively high 

quantities of waste were generated in Bulgaria and Romania [mostly from mining and quar-

rying] and a relatively low quantity in Italy’.)

63  Mahelet G Fikru, ‘Trans-boundary Movement of Hazardous Waste: Evidence from a New 

Micro Data in the European Union’ (2012) 4(1) Review of European Studies 3. Note also 

that ‘96% of the export stays within Europe and rarely goes to developing countries. […] The 

large share of trade in hazardous waste among EU Member States is mainly due to Regu-

lation (EC) No 1013/2006 (also known as Waste Shipment Regulation) which prohibits the 

export of hazardous wastes to non-OECD countries’ 3-5 (footnotes omitted).

64  More than two-thirds of the EU’s total come from Spain, Italy, the UK, France, and Ger-

many. From the EU periphery, hazardous waste producers come mostly from Poland, the 

Czech Republic and Hungary. See Fikru (n 63) 10.

65  European Environment Agency (n 61) 11: ‘There is clear evidence that EU output of haz-

ardous waste is increasing. […] [H]owever, the aggregate growth masks contrasting trends 

within the EU. Whereas EU-15 output of hazardous waste grew substantially (70%) in the 

period 1997−2009, EU-12 production actually declined by 36%. […] Among EU Member 

States, Germany generated the most hazardous waste in 2009 with 17 million tonnes (Mt). 

It was followed by Italy (11 Mt), France (11 Mt) and Estonia (7 Mt). Estonia’s large output of 

hazardous waste primarily results from oil shale mining (95%)’.

66  European Environment Agency, Waste Without Borders in the EU? Transboundary 

Shipments of Waste. EEA Report No 1/2009 (EC Offi ce for Offi cial Publications 2009) 

4 and 11-12. However, these accounts are hard to verify due to a lack of information 

and enforcement. See also Martuzzi, Mitis and Forastiere (n 33) 23: ‘[B]esides differential 

levels of exposure to waste-related contaminants by socio-economic levels at local or na-

tional level, inequalities in exposure might take place at the international level, through 

the transfer of related hazards from one country to another. In fact, illegal shipment and 

disposal of hazardous waste is of growing relevance in some countries of central and 

eastern Europe’.



232 Davor PetriÊ: Environmental Justice in the European Union: A Critical Reassessment

a continuation of unjust practices that started in recent decades, before 

the EU’s eastern enlargement: 

richer countries [are using] poor countries as a ‘sink’ for pollution and 

waste. […] A similar dynamic has emerged within Europe, where com-

panies in the more prosperous regions of the European Union are out-

sourcing waste disposal to municipalities in poorer countries in Cen-

tral and Eastern Europe [CEE]. This process began in the early 1990s, 

when the change of political systems facilitated trade between east 

and west, and when one German fi rm infamously exported hazardous 

waste to Albania in barrels labeled ‘humanitarian aid’. The east-west 

trade in waste has accelerated with CEE countries’ accession into the 

European Union.67

On a global level, there are concerns about the shipments of waste 

from the EU to developing countries (especially in Western Africa),68 

again with possibly the greater involvement of the EU centre as the pre-

dominant waste producer. 

Third, energy poverty and living conditions,69 both inextricably re-

lated to the state of the environment. Most of the energy poverty indi-

cators show the presence of the centre-periphery divide in the EU.70 For 

instance, data on arrears on utility bills,71 the inability to keep the home 

67  Steger (n 32) 16 (footnotes omitted), and further: ‘In January 2007, a major Hungarian 

news outlet reported that dozens of small municipalities and fi rms in Hungary have made 

contracts for German fi rms to dump their waste, in most cases without consulting local res-

idents. Such cases offer a lens on the international and local dimensions of environmental 

inequalities’.

68  European Environment Agency (n 61) 5: ‘[Although] hazardous waste exports over-

whelmingly stay within the EU, primarily going to neighbouring countries […] a substantial 

proportion of non-hazardous waste exports goes to non-EU destinations’. Also, ‘E-waste is 

normally classifi ed as hazardous and it is therefore illegal for EU Member States to export it 

to non-OECD countries. Despite shortcomings in EU data on e-waste trade, however, there 

are many indications that a substantial portion of Europe’s e-waste is exported to areas 

such as West Africa and Asia, disguised as used goods (6). […] Treatment in these coun-

tries usually occurs in the informal sector, causing signifi cant environmental pollution and 

health risks for local populations’ (26).

69  Stefan Bouzarovski and Sergio Tirado Herrero, ‘The Energy Divide: Integrating Energy 

Transitions, Regional Inequalities and Poverty Trends in the European Union’ (2017) 24(1) 

European Urban and Regional Studies 69: ‘Energy poverty can be understood as the inabil-

ity of a household to secure a socially and materially necessitated level of energy services 

in the home’.

70  EU Energy Poverty Observatory, Indicators & Data, available at <www.energypoverty.eu/

indicators-data> accessed 29 October 2019. These data are summarised in European Ener-

gy Network, ‘Position Paper on Energy Poverty in the European Union’ (January 2019) 6-7.

71  EU Energy Poverty Observatory (n 70), ‘Arrears on utility bills’ (% of population): above 

EU average (of about 10% of population) are Greece (above 35%, the most), Bulgaria, Cro-

atia, Romania, Hungary, Slovenia, Latvia and Cyprus (Poland and Lithuania follow, just 

below the average).
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adequately warm,72 poverty risk,73 the presence of leak, damp or rot in 

the dwelling,74 or energy expenses75 all demonstrate that Member States 

of the EU periphery (in some instances, semi-peripheral Member States 

included) are disproportionally affected by problems related to energy 

poverty. In other words,

[w]hile the [energy poverty] is widespread across Europe, its spatial and 

social distribution is highly uneven. […] [T]he classic economic develop-

ment distinction between the core and periphery also holds true in the 

case of energy poverty, as the incidence of this phenomenon is signifi -

cantly higher in Southern and Eastern European EU Member States.76

Bouzarovski and Tirado Herrero in their recent study further 

challenge the fi ndings of previous studies by suggesting that the tradi-

tional division of EU states into three clusters is increasingly replaced 

by a relatively well-off ‘core’ group of countries in Northern and Western 

Europe, and a heterogeneous ‘energy poverty periphery’ in the South 

and East. In the former, domestic energy deprivation is limited to spe-

cifi c demographic and housing groups, while the latter exhibits a more 

pervasive presence of the problem across a range of social strata.77

Moreover, this ‘energy poverty’ divide is arguably furthered by the 

EU energy market regulation and clean energy transition strategy.78 (Lat-

er in the paper, I address in greater detail the link between the EU (envi-

72  ibid, ‘Inability to keep home adequately warm’ (% of population): above EU average (of 

about 10%) are Bulgaria (above 40%, the most), Lithuania, Greece, Portugal, Cyprus, Lat-

via, Romania and Croatia (Hungary, Poland and Spain follow, just below average).

73  ibid, ‘Poverty risk’ (people at risk of poverty or social exclusion, % of population): above 

EU average (of about 23%) are Bulgaria (around 40%, the most), Romania, Greece, Lithua-

nia, Italy, Latvia, Cyprus, Spain, Croatia, Hungary, Ireland and Portugal.

74  ibid, ‘Presence of leak, damp, rot’ (% of population with leak, damp or rot in their dwell-

ing): above EU average (of around 14%) are Portugal (with more than 30%, the most), Hun-

gary, Cyprus, Slovenia, Latvia, Belgium (outlier from the EU centre), Lithuania, Estonia and 

Greece (with Spain just below the average).

75  ibid,  ‘Energy expenses, income quintile 1-5’ (consumption expenditure for electricity, gas 

and other fuels as a % of income for income quintile 1-5): Czech Republic (almost 18% of 

population, the most), Slovakia, Greece, Latvia, Bulgaria, Hungary, Croatia, Poland, Slove-

nia, Lithuania, Germany (outlier, just above 8%).

76  Bouzarovski and Tirado Herrero (n 69) 69ff: ‘[T]he existence of a geographical energy 

poverty divide in the [EU] provides a starting point for conceptualizing and exploring the 

relationship between energy transitions − commonly described as wide-ranging processes of 

socio-technical change − and existing patterns of regional economic inequality’.

77  ibid, 82ff: ‘[T]he notion of the “energy divide” can be expanded from its original predom-

inantly socially orientated meaning […] to encapsulate existing inequalities in access to 

infrastructure services at the scale of cities, regions and countries’.

78  ibid, 83: ‘There is also a necessity for acknowledging the price and energy poverty risks 

posed by wider energy transition processes stemming from the liberalization and privatiza-

tion of the energy sector and the long-term transition to a low-carbon future’.
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ronmental, energy, market) regulation and environmental injustice and 

inequalities).

Regarding living conditions, besides a clear centre-periphery divide 

in energy poverty and income distribution,79 there is a similar geograph-

ical difference in overcrowded households,80 as well as pollution, grime 

and other environmental issues,81 found to be more prevalent in the EU 

periphery.

Fourth, air quality. Recent data indicate that in many respects the 

quality of ambient air is notably worse in the peripheral than in the cen-

tre EU Member States.82 For example, Member States of the periphery 

have been indicated as predominantly exposed to particulate matter pol-

lution, among them Bulgaria, Greece, and Poland having the worst air 

quality.83 Similarly, concentrations of benzo[a]pyrene and carbon mon-

oxide have been the highest in Central and Eastern European Member 

States, like Poland, Bulgaria, Slovakia, Slovenia and Croatia.84 High lev-

els of benzene concentrations have likewise been disproportionally pres-

79  Eurostat, Living Conditions in Europe − 2018 edition (EU Publications Offi ce) 9: ‘[Data 

reveal] a clear geographical divide, insofar as the highest levels of median disposable income 

were generally recorded in western and Nordic Member States, although the level of income 

was also above the EU-28 average in Malta. By contrast, median disposable incomes were 

generally lower in southern Europe, while the lowest levels of income were recorded in east-

ern Europe and the Baltic Member States’.

80  ibid, 54: ‘Overall, 16.6% of the Europeans lived in an overcrowded household in 2016. 

There were considerable differences between European Union (EU) Member States, with 

overcrowding more prevalent in the southern and eastern Member States’.

81  ibid, 64-65: ‘[N]oise was the main problem reported in a majority (20 out of 28) of the EU 

Member States in 2016. It was however more common to fi nd that people in Latvia, Lithu-

ania, Hungary, Malta and Slovenia complained about problems relating to pollution, grime 

or other environmental issues’.

82  European Environment Agency, Air Quality in Europe − 2018 Report (EU Publications 

Offi ce 2018). See also European Air Quality Index, available at <http://airindex.eea.eu-

ropa.eu/> accessed 29 October 2019 (picturing ‘the air quality divide’, ie a divide in the 

toxic particulate matter air pollution between the countries of South-Eastern and East-

ern Europe and the counties of Western Europe); Zoë Schlanger, ‘There’s an iron curtain 

dividing Europe into safe and dangerous places to breathe’ (Quartz, 30 January 2018) 

available at <https://qz.com/1192348/europe-is-divided-into-safe-and-dangerous-places-

to-breathe/> accessed 29 October 2019.

83  The European Environment Agency’s report (n 82) measures, among other things, ‘PM10 

(particulate matter with a diameter of 10 μm or less) concentrations in relation to the daily 

and annual limit value in 2016’ (27, 29); ‘PM2.5 (particulate matter with a diameter of 2.5 

μm or less) concentrations in relation to the annual limit value in 2016’ (31); ‘Average Expo-

sure Indicator in 2016’ and exposure concentration obligation (33). See also concentration 

interpolated maps of PM10 (annual mean, μg/m3), PM2.5 (annual mean, μg/m3), NO2 

(annual mean, μg/m3), and O3 (SOMO35, μg/m3.days) for the year 2015 (58).

84  ibid, ‘European air quality standard and reference level for benzo[a]pyrene (BaP)’: ‘A total 

of 13 Member States measured concentrations above 1.0 ng/m3 in 2016 (see Figure 7.1). 

As in previous years, values above 1.0 ng/m3 are most predominant in central and eastern 

Europe’ (48-50). See also ‘Data on concentrations of carbon monoxide (CO) in 2016’ (52).
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ent in (semi-)peripheral Member States, especially in Romania, Poland, 

Latvia, Italy and Greece.85

The European Environment Agency’s report also shows links be-

tween the exposure to particulate matter and premature deaths and 

years of life lost: although in absolute numbers the estimates show that 

Member States with the largest populations suffer the most, in relative 

(per capita) terms there seems to be a gap between the EU centre and 

periphery, at the expense of the latter.86

Fifth, institutional resources. In the EU, decisions are made by the 

‘legislative triangle’, (most often) acting in the so-called ‘ordinary leg-

islative procedure’: the European Commission initiates draft laws that 

are deliberated and adopted jointly by the Council of the EU (Council of 

Ministers) and the European Parliament. Since the European Commis-

sion (ideally) represents the interests of the Union and is composed of 

independent members, distribution of political power between the Mem-

ber States mostly depends on the institutional setup of the Council (the 

US analogue would be the Senate) and the Parliament (the US analogue 

would be the House).

In the Council, every Member State is formally equal: it is represent-

ed by a single minister and has a single vote. However, a decision is ad-

opted if it satisfi es the ‘double majority’ requirement: a majority of Mem-

ber States (55%) representing a majority of the EU population (65%).87 

To satisfy the fi rst criterion, sixteen out of twenty-eight Member States 

would have to vote in favour of a proposal. This means that peripheral 

Member States (thirteen of them), if joined in a bloc, can prevent a pro-

posal from being adopted. However, if even the smallest Member State of 

the EU periphery switched sides, the proposal would pass since Member 

States of the centre strongly dominate the second criterion (total of the 

EU population represented). On the fl ip side, controlling the criterion of 

85  ibid, 53: ‘Concentrations of benzene (C6H6) in 2016’.

86  ibid, 63: ‘For PM2.5 [particulate matter with a diameter of 2.5 μm or less], the highest 

numbers of premature deaths and [years of life lost] are estimated for the countries with 

the largest populations (Germany, Italy, Poland, France and the United Kingdom). However, 

in relative terms, when considering [years of life lost] per 100,000 inhabitants, the largest 

impacts are observed in central and eastern European countries where the highest con-

centrations are also observed, ie Kosovo, Bulgaria, Serbia, the former Yugoslav Republic 

of Macedonia, and Hungary. The lowest relative impacts are found in the countries at the 

northern and north-western edges of Europe: Iceland, Norway, Ireland, Sweden and Fin-

land.’ See also World Health Organization, World Health Statistics 2017: Monitoring Health 

for the SDGs, available at <www.who.int/gho/publications/world_health_statistics/2017/

en/> accessed 29 October 2019 (documenting the highest (i) levels of air contamination 

in the cities and (ii) death rates attributed to air pollution in Europe in the countries of 

South-Eastern and Eastern Europe).

87  Council of the EU, Voting System − Voting Calculator, available at <www.consilium.euro-

pa.eu/en/council-eu/voting-system/voting-calculator/> accessed 29 October 2019.
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the total EU population enables a couple of core Member States to veto 

any proposal. For instance, if all eighteen peripheral and semi-peripher-

al Member States agreed on a proposal, they would still fall short of sat-

isfying the population criterion since they cover only slightly over 45% 

of the total EU population. The voting system in the Council thus allows 

three of the most populous core Member States (Germany, France and 

the UK) plus any other fourth (a total of four votes are needed to form a 

blocking minority) to block any proposal.

In the EU Parliament, Member States are represented by direct-

ly elected national representatives. The apportionment of seats favours 

the smaller Member States (including those of the EU periphery) whose 

populations are thus overrepresented in the Parliament. However, the in-

ternal working procedures strongly favour the Member States of the EU 

centre, who then effectively control agenda setting. In many parliamen-

tary bodies through which a lot of work is done, Member States of the EU 

periphery are underrepresented.88 The key posts in the Parliament that 

have a strong infl uence over parliamentary proceedings − the vice-presi-

dents of the Parliament, the presidents of the parliamentary committees, 

the vice-presidents of the committees, the committee coordinators − are 

predominantly held by representatives from the EU centre.89 For illustra-

tion, the distribution of the posts of committee coordinators remarkably 

privileges the EU centre:

[O]n important dossiers, the ‘old’ member countries have dominant po-

sitions, especially in terms of committee coordinators. […] [T]hey are 

the ‘traffi c controllers’ of political groups, they distribute the roles of 

their deputies within the committees, in particular to steer the parlia-

mentary reports and negotiations on amendments. 33 of 189 coordi-

nators of this legislature are German, 21 French, 18 Italian, 16 British 

and 13 Spanish or Dutch.90

Moreover, due to the voter turnout in European elections, the Parlia-

ment is less representative of voters from the EU periphery.91

88  Eric Maurice and others, ‘Bilan de la 8ème législature du Parlement européen [Review 

of the 8th Legislature of the European Parliament]’ (2019) Fondation Robert Schuman Poli-

cy Paper, Question d’Europe, No. 512, available at <www.robert-schuman.eu/fr/doc/ques-

tions-d-europe/qe-512-fr.pdf> accessed 29 October 2019.

89  ibid, 8: From a total of 440 top positions in the Parliament, Germany holds 74, France 

44, and Italy 42. At the bottom end are Latvia with 1, Cyprus 1, Slovenia 2, Lithuania 3, 

Estonia 3, Croatia 3, Ireland 4, Luxembourg 4, Slovakia 6, and Greece 6.

90  Georgi Gotev, ‘Report: Some Countries Clearly Under-represented in Outgoing European 

Parliament’  (EURACTIV, 24 April 2019) available at <www.euractiv.com/section/eu-elec-

tions-2019/news/report-some-countries-clearly-under-represented-in-outgoing-europe-

an-parliament/> accessed 29 October 2019.

91  The lowest turnout for the elections in 2014 was in Member States of the EU periphery: 

Slovakia 13%, Czech Republic 18%, Poland 23%, Slovenia 24%, Croatia 25%, Hungary 
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Going back to the issue of environmental justice: the structural in-

equalities reviewed in this section − in environmental responsibility and 

burdens, and in institutional power − suggest the existence of a stark 

divide between the EU centre and periphery in the distributive dimen-

sion. Of course, this is not an exhaustive list of examples of the unequal 

distribution of environmental and political ‘goods’ and ‘bads’ between 

the Member States − many others, most certainly, could be encountered 

− but rather the most indicative instances of the existing injustices, as 

usually observed in the relevant literature. I refl ect later in the paper on 

the possible ways to address this distributive environmental injustice 

among the EU countries.

3.2 Procedural and corrective injustice 

As hinted in the very fi rst paragraph of the paper, the procedural 

and corrective dimensions of environmental justice are what is usual-

ly understood as ‘environmental justice’ in the EU. Of particular im-

portance in this context is the Aarhus Convention.92 This international 

treaty establishes the so-called ‘three pillars of environmental democra-

cy’: the right of access to environmental information, the right of public 

participation in environmental decision-making, and the right of access 

to justice in environmental matters. These three rights are seen as inter-

dependent and mutually reinforcing: access to information is thus a nec-

essary prerequisite for meaningful participation, while access to justice 

is a means to enforce the other two rights.

The Aarhus Convention in the EU is usually celebrated as a success 

story. The EU institutions adopted a range of regulations and directives 

to implement the Convention’s provisions, applicable to both the Mem-

ber States and the EU itself. The Court of Justice of the EU (CJEU) fol-

29%, Latvia 30%, Romania 32%. The EU average was 42%. See European Parliament, Vot-

ers Turnout − 2014 European Elections (Results by Country), available at <www.europarl.eu-

ropa.eu/about-parliament/en/in-the-past/previous-elections> accessed 29 October 2019. 

A similar pattern emerged in the 2004 and 2009 elections. Although, in general, voter turn-

out has been in decline for national parliamentary elections across Europe, the decline for 

European elections has been even greater. See Perišin and Koplewicz (n 21) XX-XXI, who 

conclude that ‘while we see a general move away from engagement with governments, at 

the EU level this is more severe’. The latest 2019 European elections saw a rise in overall 

voter turnout (51% at the EU level). However, per Member State, there is a lower but still 

identifi able centre-periphery gap, with the lowest turnout recorded in Slovakia (22%), Slove-

nia (28%), Czech Republic (28%), Croatia (29%), Bulgaria (30%), Portugal (31%) and Latvia 

(33%). See European Parliament, 2019 European Election Results, available at <https://

election-results.eu/turnout/> accessed 29 October 2019.

92  United Nations Economic Commission for Europe (UNECE) − Convention on Access to 

Information, Public Participation in Decision-Making and Access to Justice in Environmen-

tal Matters (adopted on 25 June 1998 in Aarhus), available at <www.unece.org/fi leadmin/

DAM/env/pp/documents/cep43e.pdf> accessed 29 October 2019.
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lowed with a progressive case law, for instance: by granting broad legal 

standing for environmental NGOs and ensuring that the public has wide 

access to justice;93 by recognising certain substantive rights for individ-

uals and NGOs stemming from EU secondary legislation;94 by imposing 

the obligation on Member States’ courts to interpret national law im-

plementing EU environmental law ‘to the fullest extent possible’ consis-

tently with the objectives of the Aarhus Convention;95 or by interpreting 

broadly the requirement that the costs of judicial proceedings must not 

be prohibitively expensive in order to safeguard the right to effective rem-

edy in environmental matters.96

However, despite many positive developments, there are equally 

many shortcomings in the Aarhus framework that impact environmen-

tal justice in the EU, both at the level of individual Member States and at 

the supranational level between different Member States.97 Many of these 

shortcomings are embedded in the Convention’s historical origins. There 

is an inherent ‘normative mismatch’ in the structure of the Aarhus re-

gime of environmental democracy: it tries to accommodate and balance 

manifold diverging interests, including democratisation, openness and 

transparency in environmental matters on the one hand, and the neo-

liberal-capitalist model of economic development with the protection of 

private commercial and market interests on the other.98 This is refl ected, 

93  Case C-263/08 Djurgården-Lilla Värtans Miljöskyddsförening ECLI:EU:C:2009:631; 

Case C-115/09 Bund für Umwelt und Naturschutz Deutschland, Landesverband Nordrhe-

in-Westfalen ECLI:EU:C:2011:289.

94  Case C-237/07 Dieter Janecek v Freistaat Bayern ECLI:EU:C:2008:447 (recognising the 

right of private parties whose health is impaired to have an action plan on ambient air qual-

ity drawn up by public authorities); Joined Cases C-165/09 to C-167/09 Stichting Natuur 

en Milieu and Others ECLI:EU:C:2011:348.

95  Case C-240/09 Lesoochranárske zoskupenie (Slovak Bears) ECLI:EU:C:2011:125.

96  Case C-427/07 Commission v Ireland ECLI:EU:C:2009:457; Case C-260/11 David 

Edwards and Lilian Pallikaropoulos v Environment Agency ECLI:EU:C:2013:221; Case 

C-530/11 Commission v United Kingdom ECLI:EU:C:2014:67.

97  Most notable are obstacles to access national courts, gaps in national implementation 

of EU environmental laws and policies, problems in realising the Aarhus rights in practice 

in the EU and in Member States, etc. See Commission, ‘Commission Notice on Access to 

Justice in Environmental Matters’ Communication C(2017) 2616 fi nal 5-6: ‘Individuals and 

NGOs are adversely affected by obstacles to access to national courts. […] The most press-

ing implementation gaps across EU Member States are found in the policy fi elds of waste 

management, nature and biodiversity, air quality, and water quality and management’. See 

also Commission, ‘The EU Environmental Implementation Review: Common Challenges 

and How to Combine Efforts to Deliver Better Results’ Communication COM(2017) 63 fi nal, 

which, indicatively, does not explicitly tackle or elaborate possible environmental or so-

cial justice issues but does emphasise that ‘[w]eak implementation generates high societal, 

economic and environmental costs and it creates an uneven playing fi eld for businesses’ 2 

(emphasis added).

98  Michael Mason, ‘Information Disclosure and Environmental Rights: The Aarhus Conven-

tion’ (2010) 10(3) Global Environmental Politics 10.
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for instance, in more stringent requirements for public access to environ-

mental information in EU law than is prescribed in the Aarhus Conven-

tion, and consequently more protection granted for economic interests,99 

or ‘the tendency of EU institutions to shield corporate actors from Aar-

hus responsibilities’100 at the expense of the protection of the public good. 

Furthermore, Aarhus’s three pillars of environmental democracy 

assume that all Member States, albeit ‘separate’ (as sovereign countries), 

are ‘equal’ in relevant aspects, and thus envisage one-size-fi ts-all rules 

and standards. The formalism of this approach disregards a couple of 

things that may be observed through the existing centre-periphery di-

vide in the EU.

The fi rst asymmetry concerns the procedural dimension of envi-

ronmental justice and encompasses several issues. The infl uence of big 

businesses with homogenous, concentrated interests on environmental 

decision-making is disproportionate in comparison to larger, hetero-

geneous groups (civil society, environmental NGOs) with diffuse inter-

ests.101 As the EU ‘crits’ have suggested, the interests  of companies and 

industries from the EU centre are overrepresented in EU decision-mak-

ing, both formally (through the structural bias of the EU internal market 

in their favour, and the EU’s institutional framework more generally) 

and informally (through lobbying and greater representation in the EU 

centres of power), whereas EU peripheral states are in many respects 

underrepresented in the EU institutional framework.

One peculiar characteristic of environmental law is the dependence 

of its enforcement on private actors.102 There is a lack of fi nancial incen-

99  See, generally, Peter Oliver, ‘Access to Information and to Justice in EU Environmental 

Law: The Aarhus Convention’ (2013) 36(5) Fordham International Law Journal 1423. Other 

discrepancies between the Aarhus and the EU frameworks include an additional exception 

for denying access to environmental information (‘the protection of […] the fi nancial, mon-

etary or economic policy of the EU or a Member State’), see Article 4(1)a of Regulation (EC) 

No 1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding 

public access to European Parliament, Council and Commission documents; and omitting 

in Article 4(2) of the same Regulation the Aarhus Convention’s requirement that the ‘confi -

dentiality of commercial and industrial information is protected by law, in order to protect a 

legitimate economic interest’ (emphasis added), before access to environmental information 

in order to protect the ‘commercial interests of a natural or legal person’ can be denied.

100  Michael Mason, ‘So Far but No Further? Transparency and Disclosure in the Aarhus 

Convention’ in Aarti Gupta and Michael Mason (eds), Transparency in Global Environmental 

Governance: Critical Perspectives (MIT Press 2014) 97.

101  In general on the theory of public goods, interest groups and collective action, see the sem-

inal works of American political economist Mancur Olson, The Logic of Collective Action: Public 

Goods and the Theory of Groups (Harvard University Press 1965) and The Rise and Decline of 

Nations: Economic Growth, Stagfl ation, and Social Rigidities (Yale University Press 1982).

102  Ludwig Krämer, ‘The Environmental Complaint in EU Law’ (2009) 6(1) Journal for Eu-

ropean Environmental and Planning Law 13: ‘Strong environmental groups which could 
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tives for individuals and economic operators to comply with or pursue 

enforcement of the EU environmental regulation, unlike in other reg-

ulatory areas such as the internal market or antitrust.103 This directly 

affects the quality of the system of monitoring the application of envi-

ronmental laws in the EU, with Member States of the periphery facing 

greater diffi culties due to lack of compliance and engagement by private 

actors. As Krämer notes:   

Little attention is granted, until today, to the practical organization 

of monitoring the application of environmental law. In Germany, the 

Länder execute federal environmental legislation as matters of their 

own. There is no mechanism to monitor, whether this execution is prop-

erly done, and there is, in practice, no mechanism to call a Land to order 

when federal environmental legislation is not fully complied with. This 

approach is based on the concept that citizens and economic operators 

will follow the rule of law, once it is expressed in the form of legislation. 

The situation in many EU Member States − one may quote Greece, Ita-

ly, Spain, Portugal, Ireland, and more or less all of the twelve Member 

States which joined the European Union since 2004 − is different.104

Apart from the quality of the civil and business sector, another is-

sue relevant in this context is the level of citizens’ engagement in public 

and environmental matters, which differs between the EU centre and 

periphery. Reports on the share of active citizens105 in the total popu-

lation of EU Member States seem to disclose a gap between the centre 

and the periphery.106 There is a similar centre-periphery divide regarding 

citizen participation in formal voluntary activities.107 This gap in active 

contribute to the effective application of [EU] environmental law, lack; this feature makes 

the environmental sector different from most other economic or social sectors, where strong 

interests − professional bodies, trade unions, competitors, trade and industry associations, 

farmers’ associations − promote the defense of their respective interests. All the more is the 

environment dependent on the commitment of the civil society to preserve and protect it’.

103  Commission, ‘Proposal for a Directive on Access to Justice in Environmental Matters’ 

COM(2003) 624 fi nal.

104  Krämer (n 102) 13.

105  Eurostat (n 79) 111: ‘Active citizenship describes people who decide to get involved in 

democracy at all levels, from local communities, through towns and cities to nationwide 

activities. Indeed, participative democracy requires people to get involved and to play an 

active role in political organisations or supporting various causes with a commitment to 

improve the welfare of society’.

106  ibid, 112: ‘Across the EU Member States, the share of active citizens peaked in 2015 in 

France (24.6%), followed by Sweden (22.1%), the Netherlands (17.8%) and Finland (17.0%) 

[…] At the other end of the range, less than 5.0% of the population in 2015 were active cit-

izens in Belgium, Hungary, the Czech Republic, Bulgaria, Romania, Slovakia and Cyprus 

− which had the lowest proportion (2.1%)’.

107  ibid, 118-119: ‘There were nine Member States where fewer than 1 in 10 adults partic-

ipated in formal voluntary activities in 2015 − they were principally located in eastern and 

southern Europe, with the lowest share recorded in Romania (3.2%)’.
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citizenship closely follows the income gap,108 so the centre-periphery di-

vide here should perhaps not come as a great surprise. Moreover, since 

in the majority of Member States ‘the cost of the judicial procedures is 

considered to be an obstacle to environmental justice − or at least to have 

a dissuasive effect thereupon’,109 the existing income gap will arguably 

affect the exercise of the Aarhus right to access courts differently in the 

EU centre and periphery.

Furthermore, the type of main problems that communities in differ-

ent Member States bear reveals different environmental harms faced by 

the EU centre and periphery. This was one of the indicators of environmen-

tal injustice in the US identifi ed by Professor Paul Mohai: he noted how 

responses to the question of the most important environmental problem 

in the USA vary between white and black respondents, where the former 

group singled out overconsumption of natural resources while the latter 

group identifi ed pollution.110 Similarly in the EU, respondents from the 

core Member States predominantly identify climate change as the most 

important environmental issue they face, whereas respondents from the 

EU periphery almost always single out air pollution and waste.111 Another 

similar, almost perfect, centre-periphery divide in responses was recorded 

for citizen attitudes concerning the global importance of climate change.112 

108  ibid, 115: ‘[A]n analysis of active citizenship by income quintile […] reveals that a larger 

proportion of people with higher incomes were active citizens’.

109  Jan Därpö, ‘Effective Justice? Synthesis of the Report of the Study on the Implementation 

of Articles 9.3 and 9.4 of the Aarhus Convention in the Member States of the European Union’ 

2013-10-11/Final (2013) available at <http://ec.europa.eu/environment/aarhus/pdf/syn-

thesis%20report%20on%20access%20to%20justice.pdf> accessed 30 October 2019. 

110  Bill Kubota, ‘Fighting for Air in Southwest Detroit’ (Detroit Journalism Cooperative, 6 De-

cember 2017) available at <www.detroitjournalism.org/2017/12/08/fi ghting-air-48217/> 

accessed 30 October 2019 (Paul Mohai appears in the video at 8:10).

111  Special Eurobarometer 468, Attitudes of European Citizens towards the Environment 

(Summary, October 2017) 6: ‘In 11 Member States, climate change is ranked as the most 

important environmental issue, while air pollution is most frequently chosen as an import-

ant issue in eight countries; in France, an equal proportion of respondents choose these 

two issues. In seven countries, the growing amount of waste is considered as the most 

important environmental issue, while in one country (Portugal) agricultural pollution and 

soil degradation is the most frequently-chosen issue’. Among available responses, ‘climate 

change’ is selected by respondents in eight states of the centre, two semi-peripheral and 

one peripheral Member State (Cyprus); ‘air pollution’ by respondents in six states from the 

periphery, two semi-peripheral and a single core Member State (Belgium); ‘growing amount 

of waste’ by respondents in seven states from the periphery.

112  Special Eurobarometer 459, Climate Change (March 2017) 7-8 and 12: The question 

was about ‘climate change as the single most serious problem facing the world’; the results 

showed that ‘[i]n three Member States, at least a quarter of respondents say that climate 

change is the most serious problem: Sweden (38%), Denmark (29%) and the Netherlands 

(27%). At the other end of the scale, fewer than one in ten respondents consider it to be the 

most serious problem in 13 Member States, with the lowest scores in Portugal and Greece 

(both 4%) and the Czech Republic and Poland (both 6%)’.
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These data and indicators, showing different levels of public partic-

ipation and different attitudes toward the most pressing environmental 

problems between the EU centre and periphery, hint at some environ-

mental justice issues between the two groups of EU countries. Therefore, 

EU procedural environmental laws implementing the Aarhus Conven-

tion’s fi rst two pillars (concerning access to environmental information 

and public engagement in environmental matters), when assuming for-

mal equality between the Member States, fail to consider the existing 

differences. Hence, this procedural dimension falls short of ensuring 

substantive environmental justice for citizens of the EU periphery.

The second asymmetry concerns the corrective dimension of envi-

ronmental justice. Most importantly, in access to justice, ‘regulated en-

tities’ − and, to reiterate, EU legal and market structures privilege com-

panies and businesses from the centre − have more access to review acts 

of the EU institutions than ‘regulatory benefi ciaries’, that is, citizens and 

environmental NGOs. Here, especially problematic is the CJEU’s narrow 

interpretation of standing to challenge decisions of the EU institutions. 

Unlike in other policy areas where it is considered to have progressive-

ly protected different ‘oppressed’ groups and individuals by expanding 

and ensuring enforcement of their rights,113 in environmental matters 

it adopts a strikingly different, incomprehensibly regressive approach. 

More specifi cally, the Plaumann test,114 devised long ago by the Court to 

regulate who gets to access EU courts to challenge EU acts, has virtually 

barred environmental NGOs from standing.115 This test requires from

113  Perišin (n 39) 166: ‘The Court of Justice has played a pivotal role in granting rights to 

the “oppressed”. Through its case law, it has developed a number of individual rights such 

as non-discrimination on the grounds of nationality, gender, age, disability (including obe-

sity), etc. Furthermore, the Court’s constructs of direct effect, supremacy, interpretative ef-

fect and some other characteristics of EU law have contributed to the actual enforcement of 

rights’ (footnotes omitted). In addition, ‘[i]n synergy with the ideology of European integra-

tion, the Court has taken a number of progressive steps and has pioneered the protection 

of many individual and group rights. Some groups still perceive themselves as outsiders or 

indeed are outsiders to European integration, so there is still work to be done, and to some 

extent this work can be done by the Court’ (174).

114  Case 25-62 Plaumann & Co v Commission ECLI:EU:C:1963:17. Case T-585/93 Stichting 

Greenpeace Council (Greenpeace International) and Others v Commission ECLI:EU:T:1995:147, 

paras 50-60, confi rmed that Plaumann ‘remains applicable whatever the nature, economic or 

otherwise, of those of the applicants’ interests which are affected’ (reiterated in Joined Cases 

T-236/04 and T-241/04 European Environmental Bureau (EEB) and Stichting Natuur en Milieu 

v Commission ECLI:EU:T:2005:426). In the post-Aarhus era, the inability for environmental 

interests to ground legal standing was reasserted in Case T-91/07 WWF-UK Ltd v Council 

ECLI:EU:T:2008:170, para 82: ‘[A]ny entitlements which the applicant may derive from the 

Aarhus Convention and from Regulation No 1367/2006 are granted to it in its capacity as 

a member of the public. Such entitlements cannot therefore be such as to differentiate the 

applicant from all other persons within the meaning of the [existing] case law’.

115  Mariolina Eliantonio, ‘Towards an Ever Dirtier Europe? The Restrictive Standing of 

Environmental NGOs Before the European Courts and the Aarhus Convention’ (2011) 7 
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claimants […] to demonstrate that they were ‘directly’ and ‘individually’ 

concerned with the challenged act, conditions that were never fulfi lled 

in cases related to enforcement of environmental law. […] [O]ne could 

note that the Plaumann test is shaped according to traditional individual 

rights and personal interests. By contrast, environmental cases are in-

herently underpinned by public interest and support the preservation of 

common goods.116

This judicially constructed test and ‘the prerequisite of individual-

ity’ thus introduced, De Sadeleer and Poncelet stress, ‘had a chilling ef-

fect on potential applicants seeking to challenge acts of Union law which 

had an impact on the quality of the environment’.117 Unfortunately, any 

change in judicial doctrine regarding the standing of ‘regulatory bene-

fi ciaries’ to challenge the legality of EU environmental laws seems rath-

er unlikely. The Court appears rather unenthusiastic about the Aarhus 

Convention’s application in relation to the EU institutions as compared 

to the Member States’ institutions,118 or allowing public engagement to 

protect the environment as opposed to economic interests.119

In the meantime, as a matter of international law, with the CJEU’s 

restrictive treatment of legal standing, the Union, a self-proclaimed glob-

al champion of the rule of law, remains in violation of the Aarhus Conven-

tion’s requirements on access to justice.120 This ‘inconvenient truth’ was 

Croatian Yearbook of European Law and Policy 84: ‘By applying the restrictive Plaumann 

test to the actions brought by environmental NGOs, the European courts have, to date, sig-

nifi cantly curtailed access to justice to challenge EU measures affecting the environment. 

In fact, in none of the cases brought at the European level have environmental NGOs ever 

been granted standing’.

116  Nicolas De Sadeleer and Charles Poncelet, ‘Protection Against Acts Harmful to Human 

Health and the Environment Adopted by the EU Institutions’ (2012) 14 Cambridge Year-

book of EU Law 179-180 (emphasis added, footnotes omitted).

117  ibid, 179. 

118  Laurens Ankersmit and Benedikt Pirker, ‘Review of EU Legislation under EU Inter-

national Agreements Revisited: Aarhus Receives another Blow’ (European Law Blog, 17 

November 2015) available at <https://europeanlawblog.eu/2015/11/17/review-of-eu-leg-

islation-under-eu-international-agreements-revisited-aarhus-receives-another-blow/> ac-

cessed 30 October 2019 (‘The conclusion one has to draw at this point is that the Court is to 

quite some extent dissatisfi ed with the drafting of the Aarhus Convention, and expresses it 

through its reticence to give effect to its provisions whenever the EU institutions are poten-

tially at risk. However, such selective binding effect of the Convention is hardly dogmatically 

tenable. Does the Court have a legitimate reason to differentiate between the obligations 

resulting from the Convention for the Member States and those for the EU?’).

119  Ludwig Krämer, ‘Access to Environmental Justice: The Double Standards of the ECJ’ 

(2017) 14(2) Journal for European Environmental and Planning Law (demonstrating that 

the CJEU ‘is much stricter with regard to the admissibility of actions which try to protect 

the environment’ than regarding actions brought by industry and businesses when their 

economic and fi nancial interests are at stake).

120  Charles Poncelet, ‘Access to Justice in Environmental Matters: Does the European 

Union Comply with its Obligations?’ (2012) 24(2) Journal of Environmental Law 287 (ques-



244 Davor PetriÊ: Environmental Justice in the European Union: A Critical Reassessment

recently confi rmed by the Aarhus Convention Compliance Committee.121 

Internally − rather ‘paradoxically’ and ‘perversely’122 − there is even less 

room for individuals and NGOs from both the EU’s centre and periphery 

to hold the EU institutions legally accountable for their actions affecting 

the environment.123 As a consequence, ‘there is a strong possibility that 

[environmental] measures taken by the EU authorities were enforced in 

spite of their potential unlawfulness. This in turn may affect the quality 

of the environment’.124

Another issue impairing corrective environmental justice in the EU 

concerns the effi ciency of national justice systems. The vast majority of 

EU laws are enforced and administered in a decentralised manner, that 

is, by the Member States. In the EU, this is known as ‘executive federal-

ism’.125 Unlike law-making powers, the Union lacks comprehensive exec-

tioning ‘whether the EU legal system complies with the letter and the spirit of the Aarhus 

Convention’); Benedikt Pirker, ‘Access to Justice in Environmental Matters and the Aarhus 

Convention’s Effects in the EU Legal Order: No Room for Nuanced Self-executing Effect?’ 

(2016) 25(1) Review of European, Comparative and International Environmental Law 81 

(criticising ‘the Court’s overtly rigid jurisprudence’ due to which the Aarhus Convention 

‘cannot serve as a benchmark to review the very same Convention’s implementing measure 

at EU level, the Aarhus Regulation’).

121  Aarhus Convention Compliance Committee, Findings and recommendations of the com-

pliance committee with regard to communication ACCC/C/2008/32 (Part II) concerning 

compliance by the European Union, adopted by the Compliance Committee on 17 March 

2017, available at <www.unece.org/fi leadmin/DAM/env/pp/compliance/C2008-32/Find-

ings/C32_EU_Findings_as_adopted_advance_unedited_version.pdf> accessed 30 Octo-

ber 2019. For a commentary, see Benedikt Pirker, ‘Implementation of the Aarhus Con-

vention by the EU: An  Inconvenient Truth from the Compliance Committee’ (European 

Law Blog, 24 April 2017) available at <https://europeanlawblog.eu/2017/04/24/imple-

mentation-of-the-aarhus-convention-by-the-eu-an-inconvenient-truth-from-the-compli-

ance-committee/> accessed 30 October 2019.

122  Eliantonio (n 115) 76: ‘[T]he European Courts have interpreted the individual concern 

criterion so narrowly (and, one could argue, somewhat paradoxically) that environmental 

NGOs have in every case been refused standing to challenge EU institutions’ decisions, ex-

empting essentially these decisions from judicial scrutiny. […] The application of the Plau-

mann test to environmental measures has the perverse effect that the higher the number 

of individuals affected by EU measures (and hence, one could argue, the more potentially 

dangerous the EU measure is), the less chance there will be that standing will be granted’.

123  De Sadeleer and Poncelet (n 116) 183: ‘In essence, most environmental measures do 

not create situations that are “peculiar” to anyone within the meaning of the Plaumann 

doctrine. In fact, the condition of individuality as construed by the Court was virtually 

impossible to fulfi l. In other words, environmental measures were immune from judicial 

review initiated by individuals’.

124  ibid.

125  Koen Lenaerts, ‘Constitutionalism and the Many Faces of Federalism’ (1990) 38(2) Ameri-

can Journal of Comparative Law 230-233; Robert Schütze, ‘From Rome To Lisbon: “Executive 

Federalism” in the (New) European Union’ (2010) 47(5) Common Market Law Review 1385-

1386: ‘The Union must therefore extensively rely on the Member States to administer federal 

law. […] [T]he Union’s executive powers are co-extensive with its legislative powers; yet, the 

Union’s executive powers are only subsidiary to the Member States’ powers’.
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utive powers. Therefore, between the citizens and EU environmental laws 

stand national public authorities. Their acts and decisions implementing 

EU environmental laws are then reviewable before national courts.

However, in the area of environmental procedural rights, Member 

States have so far opposed, due to subsidiarity issues, the adoption of a 

Directive on access to justice in environmental matters that would im-

plement the Aarhus Convention’s third pillar uniformly in national legal 

systems.126 Hence, differences in Member States regarding the adminis-

tration and judicial enforcement of EU laws impact environmental justice 

in different parts of the EU. This was similarly recognised by Harper, 

Steger and Filcak when they noted that 

The EU provides an emerging framework for the promotion of environ-

mental protection, human rights and health. […] Serious EU efforts in 

these realms, however, will require an elaborated regulatory framework 

that specifically targets environmental justice. Furthermore, asserting 

a framework for such important measures does not always guarantee 

implementation, which can be challenging for new member states due 

to various constraints, including economic and administrative barriers.127

Almost as a rule, Member States of the centre have greater admin-

istrative capacities128 and enjoy on average a more effi cient, quality and 

independent judiciary compared to the EU periphery.129 Illustratively, the 

‘quality of government’ index that combines variables such as corrup-

tion, impartiality, quality of public services and the rule of law recently 

showed that there still exist wide regional differences in the quality of 

government between the Western and Northern EU Member States on 

the one hand and the Eastern and Southern ones on the other.130

So, here we reach a similar conclusion as that concerning the dis-

tributive inequalities in environmental matters discussed earlier: with-

out substantive requirements for environmental justice that would take 

126  Krämer (n 102) 17.

127  Harper, Steger and Filcak (n 36) 256 (emphasis added, references omitted).

128  Nicholas Charron and Victor Lapuente, ‘Quality of Government in EU Regions: Spa-

tial and Temporal Patterns’ (2018) QOG The Quality of Government Institute University of 

Gothenburg, Working Paper Series 2018:2, available at <https://qog.pol.gu.se/digitalAs-

sets/1679/1679869_2018_1_charron_lapuente.pdf> accessed 30 October 2019.

129  Commission, ‘2018 EU Justice Scoreboard with Factsheets. Communication from the 

Commission to the European Parliament, the Council, the European Central Bank, the 

European Economic and Social Committee and the Committee of the Regions’ COM(2018) 

364 fi nal, available at <https://ec.europa.eu/info/publications/2018-eu-justice-score-

board_en> accessed 30 October 2019.

130  Charron and Lapuente (n 128); see also Nicholas Charron, Lewis Dijkstra and Victor 

Lapuente, ‘Regional Governance Matters: Quality of Government within European Union 

Member States’ (2014) 48(1) Regional Studies 68.
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into account  the centre-periphery divide in the EU as presented in this 

part, the other two dimensions ( procedural and corrective) will be dif-

ferently (in)effective in different parts of the EU, with the EU periphery 

being comparatively worse off in many respects than the EU centre. Due 

to its formalistic approach, then, the Aarhus regime as implemented in 

the EU fails to address appropriately existing distributive environmental 

injustice. Of course, the comparative lack of civic engagement or compli-

ance by private actors in the periphery, or for that matter a less effi cient 

administration and judiciary in the EU periphery, is not in and of itself 

unjust. However, the procedural and corrective avenues for remedying 

the existing environmental inequalities failing to take into account the 

EU centre-periphery gap in their operation in effect forecloses the EU pe-

riphery’s ‘aspirations and claims for protection against [environmental] 

harm’.131 And this is what is unjust.

Could the EU legal instruments somehow be  adapted to address en-

vironmental injustice (in all three dimensions) among the EU countries, 

that is, make a ‘shift’ from formal to substantive equality? I return to 

this question in Section 5. But fi rst, a word on the possible explanation 

of the causes of environmental injustice in the EU.

4 What kind of environmental injustice is there in the EU centre-
periphery gap?

 In this part, I will try to conceptualise further the environmental 

injustice identifi ed and linked to the centre-periphery divide in the EU. 

At fi rst, it would seem clear that if the arguments offered in the previous 

section were to be accepted, the dominant explanation for the recognised 

environmental injustice would be socio-economic factors (hence, envi-

ronmental classism) and not racial factors (or environmental racism) as 

in the US.132 In other words, explaining environmental injustice between 

different Member States would need to focus primarily on the inequali-

ties in economic development and wealth. But this, in my view, does not 

completely foreclose factors other than socio-economic ones as a sup-

porting explanation of the causes of environmental injustice in the EU, 

as proposed in this paper. Let me unpack this.

First, we need to go back to other American intellectual movements 

that in many ways followed the CLS movement mentioned in the opening 

131  Kukovec (n 37).

132  Similarly, Laurent (n 13) 1849: ‘[E]nvironmental justice issues are not likely in Europe 

to be perceived, analyzed and framed in racial and ethnic terms but in terms of social cate-

gories. It should not be understood as meaning that environmental inequalities do not have 

a racial dimension in Europe (they of course do, like all social inequalities in racially diverse 

societies […])’ (emphasis added).
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part and added a distinctive layer to its critique of legal formalism. Here 

I have in mind the identity critique of law offered by the Critical Race 

Theory (CRT) and feminist legal theory, both providing useful analyti-

cal tools for examining the role of law in establishing and perpetuating 

societal hierarchies. These critical theories to a large extent refl ected 

Antonio Gramsci’s ideas of legal hegemony and law’s legitimation of ex-

ploitations and oppressions: Gramsci saw

hegemony [as] the permeation throughout civil society […] of an entire 

system of values, attitudes, beliefs, morality, etc. that is in one way or 

another supportive of the established order and the class interests that 

dominate it. […] To the extent that this prevailing consciousness is in-

ternalized by the broad masses, it becomes part of ‘common sense’. […] 

[H]egemony work[s] in many ways to induce the oppressed to accept or 

‘consent’ to their own exploitation and daily misery.133

In this fashion, the CRT criticised ahistorical and decontextualized 

legal narratives.134 It ‘examined the role of liberal-capitalist ideology in 

maintaining an unjust racial status quo’ and aimed to deconstruct ‘tra-

ditional interests and values [that] serve as vessels of racial subordina-

tion’.135 Similarly to their CLS counterparts, CRT scholars were funda-

mentally suspicious about ‘dominant legal claims of neutrality, objectiv-

ity, color blindness, and meritocracy’.136 They especially questioned ‘the 

basic legitimacy of the free market’ that is alleged to operate ‘fairly and 

impartially’.137 (That the CRT indeed intersects with the environmental 

133  See Gottlieb, Bix, Lytton and West (n 16) 632, quoting Edward Greer, ‘Antonio Gramsci 

and Legal Hegemony’ in David Kairys (ed) The Politics of Law: A Progressive Critique (Third 

Edition, Basic Books 1998) 304-309 (emphasis added).

134  See Charles R Lawrence III, Mari J Matsuda, Richard Delgado and Kimberlé Williams 

Crenshaw, ‘Introduction’ in Mari J Matsuda, Charles R Lawrence III, Richard Delgado and 

Kimberlé Williams Crenshaw (eds), Words That Wound. Critical Race Theory, Assaultive 

Speech, and the First Amendment (First Edition, Routledge 1993) 1-15, for an explanation 

of what the Critical Race Theory is.

135  ibid, 5-6.

136  ibid, 6.

137  Kimberlé Williams Crenshaw, ‘Race, Reform, and Retrenchment: Transformation and 

Legitimation in Antidiscrimination Law’ (1988) 101(7) Harvard Law Review 1380: ‘Race con-

sciousness also reinforces whites’ sense that  American society is really meritocratic and 

thus helps prevent them from questioning the basic legitimacy of the free market. Believing 

both that Blacks are inferior and that the economy impartially rewards the superior over the 

inferior, whites see that most Blacks are indeed worse off than whites are, which reinforces 

their sense that the market is operating “fairly and impartially”; those who should logically 

be on the bottom are on the bottom. This strengthening of whites’ belief in the system in turn 

reinforces their beliefs that Blacks are indeed inferior. After all, equal opportunity is the 

rule, and the market is an impartial judge; if Blacks are on the bottom, it must refl ect their 

relative inferiority. Racist ideology thus operates in conjunction with the class components of 

legal ideology to reinforce the status quo, both in terms of class and race’ (emphasis added, 

footnotes omitted).
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justice movement, as I believe it does, one is lead to think after reading 

works of scholars like Richard Delgado and Carmen Gonzalez.)

Moreover, feminist legal scholars added to the CRT’s critique of law 

the following dilemma that I fi nd particularly instructive for my later 

proposition: is ethnicity to race what gender is to sex, meaning a para-

digm social construct (former) to a (putatively) biological category (lat-

ter)?138 Are the two (ethnicity and race) easily severed after all? 

I wonder whether any kind of arguments along these lines could be 

made when discussing the EU centre-periphery divide (and not only in 

environmental matters, which is what concerns me the most here). After 

all, EU (environmental) law is most often ahistorical, decontextualised 

and technocratic.139 Could it have any role in, if not establishing, then 

perpetuating or legitimising the identifi ed injustice?

I suppose there could be several responses to this. Of those, one 

position would be to deny the existence of any environmental injustice 

between the EU centre and periphery. This basically rejects the very 

premises offered here, so any conclusion on the root causes or contempo-

rary drivers of that injustice would likewise have to be rejected. 

Another position would be to acknowledge the existence of some sort 

of environmental injustice, of some degree, at this level, which would at 

the same time fail to see any wrong of the EU structures in establishing 

or perpetuating that injustice. A proponent of this position would cling 

to the asserted ‘neutrality, objectivity, and meritocracy’ of the EU, its law 

and its institutional setup, and profess the ‘fair, unbiased and impar-

tial’ operation of the EU market. These narratives, if you recall, were at-

tacked convincingly by European critical legal scholars who unmasked 

the structural hierarchies and inequalities that lie behind the façade of 

such a market-centred ideology.

Yet another position would be to acknowledge the underlying injus-

tice but to take it as something inevitable, or, even more cynically, as 

something deserved. Perhaps this would be a marginal position that no 

one would ever adopt (at least not publicly), so I might be after a straw 

man with this one. But not necessarily. Indeed, there might be some who 

share the view of the ex-World Bank chief economist Lawrence Summers 

138   Remarks by Professor Catharine A MacKinnon, a leading contemporary feminist legal 

theorist and political philosopher, during a lecture at the University of Michigan Law School 

(March 2019). Compare with her textbook Sex Equality (Third Edition, West Academic Pub-

lishing 2016) 61 (fn 1): ‘This book uses the terms “race” and “ethnicity” interchangeably, as 

it is the social meaning of race, i.e. ethnicity, in social systems of inequality, that is under 

discussion’.

139  Similarly, Gonzalez (n 22) 84, claims that ‘the discourse of international environmental 

law is often ahistorical and technocratic’.
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about the economic logic behind having underdeveloped, under-polluted 

countries bearing the greater burden of environmental degradation.140 

So, in the EU context, one would have the peripheral Member States, 

being less developed and (historically) less polluted than the EU centre, 

with a greater share of (contemporary) environmental harms and bur-

dens (some of which were discussed in Section 3, such as a lower quality 

of ambient air, worse environmental and living conditions, or greater en-

ergy poverty and air pollution-related diseases and deaths). There could 

indeed be some economic logic behind this.

Or, the argument could be that, in ‘a meritocratic, fair and impar-

tial’ Union of equals, if the EU periphery is indeed inferior in  certain 

matters, it must be doing something wrong. ‘[T]hose who should logically 

be on the bottom are on the bottom’.141 This view, I believe, seems more 

present in the current discourse about the EU. It builds upon certain 

stereotypes, which come with prejudicial connotations, about Member 

States of the EU periphery. These stereotypes might operate as an en-

gine for entrenching hierarchies that European CLS scholars are writing 

about. Furthermore, these essentially ‘ethnic’ stereotypes are grounded 

in a set of false dichotomies that can be used to legitimise the underlying 

injustices and oppression. So, false dichotomies that exist about the EU 

periphery (and are often juxtaposed to the EU centre) include the follow-

ing characterisations of their citizens: easy-going vs serious; corrupted 

vs trustworthy, or lazy vs hard-working, or (fi nancially) reckless vs (fi -

nancially) responsible;142 xenophobic vs cosmopolitan;143 simpleminded 

vs open-minded and well-educated; etc. (Note here that the stereotyping 

is equal: it is present for both core and peripheral EU nations. But sub-

stantively, the resulting stereotypes are unequal: for the former they are 

positive or largely neutral, for the latter negative; the fi rst denote domi-

nance, the second submission).

Some of the false dichotomies, like Eastern European plumbers 

(manual labourers) vs Western European bankers (liberal professionals), 

have featured signifi cantly in recent major political events in the EU. For 

instance, the Polish plumber hysteria that was omnipresent in Western 

140  Jim Vallette, ‘Larry Summers’ War Against the Earth’ (CounterPunch, 15 June 1999): 

(‘[A] given amount of health impairing pollution should be done in the country  with the low-

est cost, which will be the country with the lowest wages. I think the economic logic behind 

dumping a load of toxic waste in the lowest wage country is impeccable and we should face 

up to that’).

141  Crenshaw (n 137).

142  Here I have in mind narratives on the Greek sovereign debt crisis.

143  Here I have in mind narratives on the failure of the EU’s Dublin asylum regime due to 

the rejection of refugee allocation quotas by (most prominently) Central and Eastern Euro-

pean Member States.
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Europe and ultimately contributed to the failure of the proposed EU Con-

stitutional Treaty in national referendums in two ‘core’ Member States 

(France and the Netherlands) in 2005.144 As Böröcz and Sarkar further 

remarked: 

It would seem that the trope of the Polish Plumber played quite a his-

toric role in holding back the post ‘nation-state’ transformation of west-

ern Europe […] the increasingly demonized fi gure of the east-Europe-

an-worker dominated discursive space about labor policy, social rights, 

and eventually, European Union membership.145

Or, the UK’s 2016 referendum to leave the Union that was in part 

fuelled by the concerns about the immigration of cheap labour from the 

EU periphery.146 Comparing the two events, Ballinger argued that

The stock character of the ‘Polish plumber’ who has migrated to West-

ern Europe thanks to the policies of EU enlargement, for example, em-

bodies the fear of a displaced ‘Eastern Europe’ now lurking in the heart 

of France or the United Kingdom. Whereas in the mid-2000s French 

anxieties about Polish workers were mocked gently […] by the time of 

the 2016 Brexit vote the anxieties aroused by Polish plumbers had be-

come deadly serious.147

So, similarly, in explaining environmental injustice as depicted in 

this paper, the argument would be that ‘they [in the EU periphery] must 

be doing something wrong’ in environmental affairs: for instance − and 

here the stereotypes appear − they are bio-unfriendly, ecologically or en-

vironmentally ‘unconscious’ and ignorant, unaware of nature’s fragility, 

144  József Böröcz and Mahua Sarkar, ‘The Unbearable Whiteness of the Polish Plumber and 

the Hungarian Peacock Dance around “Race”’ (2017) 76(2) Slavic Review 309.

145  ibid, 309-311.

146  See Perišin (n 39) 155: ‘[Brexit voters] voted to leave the EU, believing that by blocking 

the inflow of other EU citizens, primarily those from Central and Eastern Europe, and by 

stopping the immigration of third-country nationals, they could regain some benefits that 

existed in a closed market’; Böröcz and Sarkar (n 144) 311: ‘The tone of the British [Brexit] 

conversation was considerably more ferocious than the French. The frequency of acts of 

physical violence against Poles increased dramatically’ (footnotes omitted); Vanessa Quick, 

‘Benefi cial immigration’ (The German Times, September 2007): ‘The Polish plumber has 

come to symbolize the Western Europeans’ fear of an invasion of cheap Eastern European 

labor threatening their jobs’; Elisabeth Braw, ‘“Brexit” debate: Could Britain get by without 

the “Polish Plumber”?’ (Christian Science Monitor, 25 February 2016) available at <www.

csmonitor.com/World/Europe/2016/0225/Brexit-debate-Could-Britain-get-by-without-

the-Polish-Plumber> accessed 30 October 2019 (‘Pro-Brexit campaigners blame Poles − and 

the tens of thousands of Romanians and Bulgarians who have joined them − for taking 

jobs and benefi ts from British workers. […] Much like Mexican and Central American im-

migrants in the United States, Poles are seen as taking primarily unskilled jobs away from 

working-class Britons. Even worse, many Britons feel, is the fact that many Poles send the 

child benefi t payments they receive here to their children in Poland’).

147  Ballinger (n 47) 45-46.



251CYELP 15 [2019] 215-267

they support environmentally harmful practices and lifestyles, they are 

not ‘green’ enough, etc.

I wonder whether environmental injustice lying in the EU centre-pe-

riphery gap could somehow be conceptualised along these lines. I under-

stand that a predominant driver of such injustice might still be socio-eco-

nomic factors (‘classism’). But, other drivers could nevertheless be instru-

mental in supporting this injustice. Perhaps it should not be regarded 

as pure ‘racism’ (as in the USA), so I would suggest understanding it at 

the supranational level, that is, the Union level, as ‘ethnicism’. In this 

context, the term ‘ethnicism’ would contain prejudicial connotations and 

the above-mentioned stereotypes about the Member States of the EU pe-

riphery. Indeed, racism and stereotypes have already been acknowledged 

as supporting and legitimising environmental injustice at the micro-level 

in Europe: Harper, Steger and Filcak thus held that ‘stereotypical repre-

sentations of the Roma come to justify their economic and spatial mar-

ginalization’.148 Therefore, I propose as one way of viewing environmental 

injustice between different EU Member States (at the macro-level) as a 

combination of environmental ‘classism’ and ‘ethnicism’. ‘[Ethnicist] ide-

ology thus operates in conjunction with the class components of legal ide-

ology to reinforce the status quo, both in terms of class and [ethnicity]’.149 

What would be the precise share of each intersecting phenomenon or their 

correlation in perpetuating or legitimising the environmental injustice in 

the EU is an open question; to go in either direction at this point, I admit, 

would be very speculative. However, since my main argument does not 

depend on resolving this, I leave the matter where it stands, satisfi ed with 

a preliminary attempt to conceptualise environmental injustice concealed 

in the EU centre-periphery divide in these terms.

To recapitulate at this point before moving on with the discussion: 

my argument (hardly spectacular or ground-breaking) is that: (i) the EU 

periphery is less responsible for historical and contemporary environ-

mental harms in Europe than the EU centre; (ii) the EU periphery bears 

a greater contemporary environmental burden and suffers greater envi-

ronmental harm than the EU centre; (iii) the current EU procedural and 

corrective framework is too formalistic to vindicate the EU periphery’s 

claim for substantive environmental justice; (iv) the EU periphery has less 

political power than the EU centre to infl uence Union decision-making 

to address the environmental injustice in any of the three (distributive, 

procedural, corrective) dimensions; (v) environmental injustice between 

the Member States of the EU centre and periphery may be explained as 

a combination of environmental ‘classism’ and ‘ethnicism’.

148  Harper, Steger and Filcak (n 36) 262.

149  Crenshaw (n 137).
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The concerned reader should not misread this:  my argument is not 

that any of this is consciously or intentionally caused by the Member 

States of the EU centre, or EU law itself. In this sense, the argument 

is not guilt-ascribing, but rather responsibility-ascribing, as elaborated 

in the following section. But, mind you: environmental injustices nowa-

days do not follow from ‘overt discriminatory animus’, but from ‘neutral 

decisions made within intrinsically biased’ (economic, political, social) 

structures and reality.150 However, the claim is that: (vi) if, for whatever 

reason, the existing environmental inequalities remain unacknowledged 

and disregarded, the injustice against the EU periphery is effectively en-

trenched and perpetuated; (vii) if EU environmental regulation continues 

with ‘business as usual’ and is not adapted to address the environmental 

inequalities between the EU centre and periphery, the injustice against 

the latter is effectively legitimised through it.

5 Environmental injustice and EU legal (constitutional) formalism 

Those who accept the existence of environmental injustice in the 

EU as proposed here might not only reject that the EU legal and political 

structures contribute to that injustice in any way; they could also argue 

that the Union has set up a framework that progressively decreases any 

sort of inequalities (including environmental ones) between the Member 

States. For instance, Steger holds that

The European Union has a foundation from which to encourage and 

support environmental justice. […] [O]f the multiple streams linking 

human rights and the environment, the movement for environmental 

justice has fi nally come to the European Union.151

I, on the other hand, will claim in this section that the EU frame-

work fails to properly ensure environmental justice in both respects: in 

general, that is, within its Member States individually, or in the context 

that I have set out in this paper. Note that this sort of negative argument 

(‘what X does not do’) might be unsatisfactory for some. They might ex-

pect the paper to provide a positive (perhaps empirical) argument about 

the role and contribution of EU (environmental) law, or of the Member 

States of the EU centre perhaps, in entrenching and perpetuating the 

identifi ed injustice (‘what X does’); or to offer fast-track, feasible solutions 

for adapting the EU framework to address environmental injustice be-

tween the EU centre and periphery and deliver substantive equality in 

this matter (‘what X should do, and how’). However, not providing such 

an account should not be taken as proof of the inappropriateness of my 

150  See Galalis (n 2).

151  Steger (n 32) 18-19.
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original argument just reiterated above. To dismiss my argument and 

counter it with this objection is logically unsustainable: the soundness 

or convincingness of the criticism of the present system cannot depend 

on its (in)ability to build a case for an alternative.

First I want to look at the EU constitutional and policy framework.

A ‘constitutional charter’152 of the EU − the Union’s founding Trea-

ties and its Charter of Fundamental Rights153 − does not contain the 

term ‘environmental justice’. It does mention the word ‘environment’ 

around thirty times (the word ‘justice’ appears several times more). The 

most important Treaty provisions concern EU environmental law and 

policymaking.154 Its key policy documents, such as the EU’s current (sev-

enth) Environment Action Programme, likewise seem to be silent on any 

notion of environmental justice.155

However, one may go further than a mere word search and add that 

‘the fact that the term environmental justice is not (yet) well-known in 

Europe does not necessarily mean that the European environmental 

policy is unjust’.156 So, it is necessary to look more carefully into other 

EU constitutional provisions and principles. Here are the most relevant 

ones.

Articles 11 TFEU mandates the EU authorities to integrate ‘[e]nvi-

ronmental protection requirements […] into the defi nition and implemen-

tation of the Union’s policies and activities, in particular with a view 

to promoting sustainable development’. Similarly, Article 37 of the EU 

152  Referred to in this way for the fi rst time in Case 294/83 Parti écologiste ‘Les Verts’ v 

European Parliament ECLI:EU:C:1986:166, para 23.

153  Consolidated version of the Treaty on European Union (TEU) [2012] OJ C326/13; Con-

solidated version of the Treaty on the Functioning of the European Union (TFEU) [2012] 

OJ C326/47; Charter of Fundamental Rights of the European Union [2012] OJ C326/391.

154  The EU environmental regulation encompasses all sorts of issues: ‘agriculture, air, 

chemicals, circular economy, cities, climate change, energy, industry, land and soil, marine 

and coastal environment, nature and biodiversity, noise, research and innovation, trans-

port, waste, water’. See Commission, ‘Energy, Climate change, Environment’, available at 

<https://ec.europa.eu/info/energy-climate-change-environment_en> accessed 31 October 

2019. At the same time, the EU prides itself on having ensured for its citizens ‘some of 

the world’s highest environmental standards’. See Offi cial website of the European Union, 

Environment, available at <https://europa.eu/european-union/topics/environment_en> 

accessed 31 October 2019: (‘EU citizens benefi t from some of the highest environmental 

standards in the world’. […] ‘The EU has some of the world’s highest environmental stan-

dards, developed over decades’).

155  Decision No 1386/2013/EU of the European Parliament and of the Council of 20 No-

vember 2013 on a General Union Environment Action Programme to 2020 ‘Living well, 

within the limits of our planet’ [2013] OJ L354/171. 

156  Bernard Vanheusden, ‘Relevance of Environmental Justice for the Legal Framework in 

the European Union’ (2010) 7(2) Journal for European Environmental and Planning Law 

165.
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Charter (entitled ‘Environmental Protection’) states that ‘[a] high level of 

environmental protection and the improvement of the quality of the en-

vironment must be integrated into the policies of the Union and ensured 

in accordance with the principle of sustainable development’. Thus, for 

instance, Article 194 regulating the establishment and functioning of 

the EU energy market emphasises ‘the need to preserve and improve the 

environment’.

Furthermore, Articles 191 and 192 TFEU enumerate principles and 

objectives of the EU environmental policy: (i) sustainable development, 

also defi ned in Article 3 TEU to include the EU’s commitment to a ‘high 

level of protection and improvement of the quality of the environment’; (ii) 

the precautionary principle; (iii) the preventive principle; (iv) the principle of 

rectifi cation at source; and (v) the polluter pays principle.

Especially important for the further discussion is the reference to 

 the diversity of environmental circumstances and levels of economic de-

velopment of different EU’s regions, which merits reproduction in full:

Union policy on the environment shall aim at a high level of protection 

taking into account the diversity of situations in the various regions of 

the Union. […] In preparing its policy on the environment, the Union shall 

take account of: available scientifi c and technical data, environmental 

conditions in the various regions of the Union, the potential benefi ts and 

costs of action or lack of action, the economic and social development 

of the Union as a whole and the balanced development of its regions.157

And further:

Without prejudice to the principle that the polluter should pay, if a meas-

ure […] involves costs deemed disproportionate for the public authorities 

of a Member State, such measure shall lay down appropriate provisions 

in the form of: temporary derogations, and/or fi nancial support from the 

Cohesion Fund […].158

This, as I will argue later, seems to leave the only possibility for rec-

tifying gaps between the EU centre and periphery through redistributive 

(environmental) policies. As Steger and Filcak wrote a decade ago:

The concept of economic and social cohesion […] is refl ected in the 

budget: structural policy is the second most heavily funded sector in 

157  Article 191(2)(3) TFEU (emphasis added).

158  Article 192(5) TFEU (emphasis added). Recent numbers show that through the EU co-

hesion policy, ten Member States of the periphery have received EUR 365.2 billion since the 

fi rst and the biggest wave of the eastern enlargement in 2004. See Commission, ‘Growing 

Together: EU support to Member States that joined in 2004’ (30 April 2019) available at 

<https://ec.europa.eu/commission/publications/growing-together-eu-support-member-

states-joined-2004_en> accessed 31 October 2019.
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the Union after the Common Agricultural Policy (CAP). There is a broad 

consensus on the need for greater cohesion. Cohesion policy is the way 

the European Union expresses solidarity and bears witness to the exist-

ence in the [Union] of a special model of development. Regional disparities 

have been increasing as a result of […] enlargements, and it will be essen-

tial to help those regions in most need. Otherwise the Union may face the 

creation of new walls between prosperous and marginalized regions and 

the environmental consequences.159

The environmental provisions and principles listed above have been 

operationalised in a range of EU secondary legal acts, almost exclusively 

in directives, with only a few regulations.160 As a preliminary matter, to 

me it seems that there is no explicit doctrinal or textual ground for deriv-

ing environmental justice as understood in US scholarship (and present-

ed in this paper) from the existing EU principles (although it could be 

argued that this is not a necessary requirement, since, illustratively, the 

US Constitution does not incorporate a similar textual reference, where-

as US legal doctrine and administrative practices lend more support to 

the notion of environmental justice). In any event, highly imaginative, 

and certainly not uncontroversial, interpretative moves would be neces-

sary as I propose later in this section. But fi rst, a word on the shortcom-

ings of the constitutional framework currently in place.

First of all, the existing constitutional environmental principles 

might complement environmental justice in the EU under some circum-

stances, but under others they might directly confl ict with it.161 As Ole 

Pedersen convincingly demonstrates (hence I draw on his account close-

ly in what follows), for instance,  the precautionary principle could fail 

the expectations of substantive environmental justice primarily due to 

its focus on risk assessment and risk management tools that privilege 

159  Tamara Steger and Richard Filcak, ‘Articulating the Basis for Promoting Environmental 

Justice in Central and Eastern Europe’ (2008) 1(1) Environmental Justice 52 (emphasis 

added).

160  See the repository of relevant EU environmental legislative and policy documents: Euro-

pean Environment Agency, ‘Environmental Policy Document Catalogue’, available at <www.

eea.europa.eu/policy-documents> accessed 2 November 2019. See also Jasmina Kostelac 

Bjegovic, ‘Handbook on the Implementation of EU Environmental Legislation’ (Publications 

Offi ce of the EU 2016) available at <https://op.europa.eu/en/publication-detail/-/publica-

tion/2b832b9d-9aea-11e6-868c-01aa75ed71a1> accessed 2 November 2019.

161  Ole W Pedersen, ‘Environmental Principles and Environmental Justice’ (2010) 12(1) 

Environmental Law Review 26: ‘[A] comparison [of environmental principles] with environ-

mental justice gives rise to confl icts as well as conformity’. The same argument would hold 

for the US regulatory context too, as witnessed by references to the US scholarship in the 

following part. Unfortunately, in order not to exceed the purpose and limits of the present 

paper, I cannot provide a comprehensive comparison of the US-EU regulatory solutions 

(and similar problems they both suffer from) on this matter, although I share the anony-

mous reviewer’s view that such comparison would indeed be useful.
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quantifi able (economic, monetary) and disregard non-quantifi able (so-

cial, cultural) factors.162 For this reason, Pedersen continues, application 

of the precautionary principle ‘in some instances, lead[s] to confrontation 

with ideas of public participation, emphasis on social justice, and popu-

lar epidemiology − all ideas that are central to environmental justice’.163

For the European context more specifi cally, in their seminal study 

Pye and others wrote that:

[The impact assessment] approach [has been criticised because], in 

practice, the focus is principally on economic aspects, while non-econom-

ic aspects are usually framed in an economic way (e.g. social issues are 

typically reduced to employment considerations). Additionally, [impact 

assessments] on environmental policy proposals did not cover social as-

pects well, while ‘non’ environmental policy proposals tended not to 

cover environmental aspects well.164

Pedersen further argues that the principle of prevention likewise 

might fail environmental justice. The reasons include the dependence 

of preventive action on cost-benefi t analysis, the latter being driven by 

market logic and inherently oriented toward preserving the status quo.165 

In other words: 

162  ibid, 35. Also, Ken Sexton, ‘Socioeconomic and Racial Disparities in Environmental 

Health: Is Risk Assessment Part of the Problem or Part of the Solution?’ (2000) 6(4) Human 

and Ecological Risk Assessment 571: ‘Interpreting risk assessment to include only “hard” 

quantifi able (or quantifi ed) factors, and disregarding or marginalizing “soft” nonquantifi able 

(or not quantifi ed) variables, has tended historically to preclude considerations of pertinent 

issues, such as social class, ethnicity, race, and culture’ (emphasis added). A similar critique 

of impact assessment tools has been offered in Europe. For a general critique of the precau-

tionary principle and its incoherence and impracticality, see Cass R Sunstein, Laws of Fear: 

Beyond the Precautionary Principle (CUP 2005).

163  Pedersen (n 161) 35. Pedersen then acknowledges that ‘[o]n the other hand, the part 

of the precautionary principle that emphasises a change in the burden of proof, notwith-

standing the legal ambiguity of such assertions, can form part of the environmental justice 

advocate’s toolkit’.

164  Pye and others (n 12) 32-33 (emphasis added, footnotes omitted).

165  Pedersen (n 161) 37: ‘[T]he principle carries with it a reliance on cost-benefi t analysis. 

This is witnessed where the principle is qualifi ed, as it often is, by reference to a particu-

lar harm being either “serious” or “signifi cant” before action is taken. In such cases, the 

authority deciding whether preventive action is needed will have to weigh the probability 

of damage against the possible environmental, health and socio-economic benefi ts and 

costs. Often such use of cost-benefi t analysis, and its reliance on willingness to pay princi-

ples, is considered to be at odds with environmental justice arguments’ (footnotes omitted). 

See also Douglas A Kysar, ‘Climate Change, Cultural Transformation, and Comprehensive 

Rationality’ (2004) 31 Boston College Environmental Affairs Law Review 555 (noting the 

scepticism of environmentalists who claim that cost-benefi t analysis makes environmental 

damage get lost in attempts to reduce it to monetary terms, and is thus inherently orient-

ed toward the status quo). On the other hand, Pedersen (n 161) notes that ‘cost-benefi t 

analysis can actually work in favour of an environmental justice argument’, echoing Cass 

Sunstein’s argument that ‘it is possible to adjust any cost-benefi t analysis so that it takes 



257CYELP 15 [2019] 215-267

What worries environmental justice advocates about cost-benefi t anal-

ysis and the economic way of thinking is that it seems to give license to 

the tyrannization of minorities, as long as there is an increase in wealth. 

Thus, cost-benefi t analysis and other economic instruments seem to open 

the door to the oppression of poor minorities (both in the ethnic and the 

political sense) for the benefi t of the rich.166

Similarly, the polluter pays principle is implemented fi rst and fore-

most with a market-focused rationale, most often to the disadvantage of 

the most-deprived groups and individuals.167

Finally, the principle of sustainable development is frequently at odds 

with environmental justice given that it places social equity on an equal 

footing with economic development and environmental protection. It has 

thus 

been argued that the broad focus on environmentally friendly solutions 

in the name of sustainable development − for instance, in the produc-

tion of housing and commodities − will lead to situations where sus-

tainability only reinforces already existing patterns of social inconsist-

encies.168

Therefore, for some authors the concepts of sustainable development 

and environmental justice are essentially antithetical.169

Moreover, other environmental mechanisms implemented through 

the EU secondary law that put into concrete form the above-mentioned 

environmental principles, such as the landmark emissions trading 

scheme, are often at odds with environmental justice. ‘Cap-and-trade’ 

into account distributive problems’ 38. See the works of Cass Sunstein that Pedersen ref-

erences in his article: ‘Lives, Life-years, and Willingness to Pay’ (2004) 104 Columbia Law 

Review 205; ‘The Arithmetic of Arsenic’ (2002) 90 Georgetown Law Journal 2255; ‘Selective 

Fatalism’ (1998) 27(2) Journal of Legal Studies 799. 

166  Shi-ling Hsu, ‘On the Role of Cost-benefi t Analysis in Environmental Law: A Book Re-

view of Frank Ackerman and Lisa Heinzerling’s Priceless: On Knowing the Price of Every-

thing and the Value of Nothing’ (2005) 35(1) Environmental Law 171, as quoted in Pedersen 

(n 161) 37 (emphasis added).

167  Pedersen (n 161) 42: ‘The main problems with the polluter pays principle, from an 

environmental justice point of view, are the principle’s focus on free-market ideals, which 

on an ideological level goes against certain aspects of environmental justice, and the ways 

in which the principle is best implemented − through taxes which have the potential to hit 

the already hard-done-by populations the hardest’. ‘However’, Pedersen adds, ‘at the same 

time, the principle can be utilised to achieve central environmental justice goals − mainly 

of a fairer distribution of harms and costs from polluting activities, where it operates as a 

rule of liability’.

168  ibid, 43-44 (footnotes omitted).

169  JB Ruhl, ‘The Co-Evolution of Sustainable Development and Environmental Justice: 

Cooperation, Then Competition, Then Confl ict’ (1999) 9(2) Duke Environmental Law and 

Policy Forum 161.
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schemes of this kind are usually a point of contention between envi-

ronmentalists and environmental justice movements, since they relegate 

emissions regulation to the market and disregard the social conditions 

of those suffering immediately from those emissions.170

In sum, it remains far from obvious that the existing environmen-

tal principles are capable of guaranteeing environmental justice to EU 

citizens in general, let alone in the context of the EU centre-periphery 

divide. At best, these principles seem to be fi t to ‘cover only a limited part 

of the notion of environmental justice’.171

Where all this leads is the only option that I have earlier identifi ed 

as having the potential to address gaps between the EU centre and pe-

riphery through environmental redistributive policies, and that is the 

Treaty reference to environmental diversity and the unequal econom-

ic development of the EU regions. As it stands, it only introduces the 

procedural obligation (of questionable legal force) to ‘take into account 

the diversity of environmental conditions in the various regions of the 

Union’. Notably, it fails to require − or to impose a ‘hard’ mandate to 

reach and achieve − substantively just outcomes in environmental mat-

ters in the disadvantaged parts of the EU. In my view, arguably the only 

way to bridge the environmental centre-periphery gap would be through 

the conceptualisation of the Treaties’ provisions (Articles 191 and 192 

TFEU) in explicit (and substantive) environmental justice terms, in or-

der to effectuate even stronger redistributive policies in favour of the EU 

periphery. This reading is, moreover, reinforced by the listing in Article 

3 TEU of the fundamental objectives of the EU, where (in paragraph 3), 

right next to the Union’s establishment of the internal market and ‘work 

for the sustainable development of Europe based on […] a high level of 

protection and improvement of the quality of the environment’, one fi nds 

‘promot[ion] of social justice’ and of ‘economic, social and territorial co-

hesion, and solidarity among Member States’.172 

170  Eli Keenea, ‘Resources for Relocation: In Search of a Coherent Federal Policy on Reset-

tling Climate-Vulnerable Communities’ (2018) 48 Texas Environmental Law Journal 141: 

‘Some environmental justice groups have, for example, long objected to cap-and-trade pol-

icies aimed at reducing greenhouse gas emissions under the reasoning that these policies 

are likely to promote the continued operation of facilities emitting conventional pollutants 

primarily in poor and minority communities’. See also Lilly N Chinn, ‘Can the Market Be 

Fair and Effi cient? An Environmental Justice Critique of Emissions Trading’ (1999) 26(1) 

Ecology Law Quarterly 80; Richard T Drury, Michael E Belliveau, Scott J Kuhn and Shipra 

Bansal, ‘Pollution Trading and Environmental Injustice: Los Angeles’ Failed Experiment in 

Air Quality Policy’ (1999) 9(2) Duke Environmental Law and Policy Forum 231.

171  Vanheusden (n 156) 167.

172  I thank the anonymous reviewer for drawing my attention to the possibility of reading 

Articles 191-192 TFEU and Article 3 TEU ‘in conjunction’ to buttress the argument in 

question.
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The Treaties’ environmental provisions in question should thus 

be operationalised as requiring differential treatment between the two 

groups of countries: although formally equal, Member States of the EU 

centre and periphery are substantively unequal in environmental mat-

ters, as I have previously shown. The root of the problem might be traced 

back to the 1990s: post-communist countries from Central and Eastern 

Europe were categorised in international environmental regimes (for ex-

ample, the UNFCCC) as ‘developed countries’. Although they did not fi t 

the category of ‘developing countries’ either, it was unrealistic that just 

by placing them in an artifi cially constructed category of economically 

‘developed countries’ they immediately matched the level of development 

or the historical environmental burden of Western European states. As 

a result, in Gonzalez’s words, ‘[g]iven the economic disparities among 

states, formal equality [is likely to] exacerbate poverty and inequality’.173

Nowadays, insisting formalistically on these randomly created, yet 

‘reifi ed’, categories prevents differentiation between the differently situat-

ed (in environmental matters) countries of the EU centre and periphery. 

What could be introduced in EU environmental law to ensure substan-

tive equality between the two groups of countries would follow the logic 

of asymmetric equality − something akin to the international law princi-

ples of ‘special or differential treatment’,174 such as ‘common but differen-

tiated responsibilities’ (CBDR).175 This approach would demand EU deci-

sion-making processes to acknowledge the EU centre’s disproportionate 

− historical and contemporary − contribution to environmental degra-

dation, its superior capacities and resources (fi nancial and technical) to 

address environmental problems, and the EU periphery’s economic and 

ecological vulnerability (in comparison to the EU centre).176

173  Gonzalez (n 22) 88 (emphasis added).

174  ibid, 87-88: ‘One important tool to mitigate North-South inequality is differential treat-

ment in international law. Norms of differential treatment in favour of Southern countries 

are designed to redress historic inequities, and have been utilised in both international 

economic law and international environmental law. While differential treatment has been 

on the wane in international economic law since the early 1990s, it has been on the rise in 

international environmental law. […] [T]he principles that have arisen to promote differen-

tial treatment [are]: (1) special and differential treatment in international trade law; and (2) 

common but differentiated responsibility in international environmental law. […] Differen-

tial treatment seeks to narrow the gap between the colonisers and the formerly colonised by 

providing more advantageous treatment to the latter’ (footnotes omitted).

175  Lavanya Rajamani, Differential Treatment in International Environmental Law (OUP 

2006).

176  Following the approach proposed by Gonzalez (n 22) 90-91: ‘States differ in terms of 

their contribution to global environmental degradation, their vulnerability to environmental 

harm, and their capacity to address environmental problems. Northern proposals to protect 

the global environment without taking these differences into account have sparked scepti-

cism in the global South. Indeed, Northern environmentalism was initially regarded as yet 

another effort to “kick away the ladder” and perpetuate Southern poverty by depriving the 
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I expect this proposal to be regarded as radical or illusory. The an-

swers that I anticipate might include some of the following.

One may immediately defend the current Treaty procedural require-

ment (‘take into account’) and regard any kind of substantive require-

ment for environmental justice as unnecessary with the following argu-

ment: EU environmental constitutional principles in synergy with just 

decision-making procedures established by the EU Treaties must render 

substantively just outcomes in environmental matters. This resembles 

the Rawlsian idea of a just constitution agreed upon by the social contrac-

tors, which establishes just procedures, whose operation ensures that the 

delivered substantive outcomes will be equally just. However, this account 

begs the question: what do the EU Treaties and the EU’s established pro-

cedures refl ect in terms of values and ideology? As argued by European 

CLS scholars, these values are dominantly market-centred and favour 

Member States of the EU centre. Moreover, legal rules and procedures 

refl ect the balance of power existing at the moment of their adoption; 

they are, in a way, ‘frozen politics’ of the constitutional moment.177 For 

this reason, the entire environmental framework will most likely refl ect 

the interests of the EU centre which dominated the creation of these 

principles, rules and procedures.

global South of the polluting technologies that the North had used to industrialise. […] The 

principle of common but differentiated responsibility fi nds use in international environmen-

tal law to impose asymmetrical obligations on the North and the South in light of: (1) the 

North’s disproportionate contribution to global environmental degradation; (2) the North’s 

superior fi nancial and technical resources; and (3) the South’s economic and ecological 

vulnerability’ (footnotes omitted). Something along these lines was seemingly attempted 

with the EU Burden Sharing Agreement, but with an uncertain outcome. See Johan Eyck-

mans, Jan Cornillie and Denise Van Regemorter, ‘Effi ciency and Equity in the EU Burden 

Sharing Agreement’ (2002) KU Leuven, Centre for Economic Studies Energy, Transport & 

Environment, Working Paper Series No. 2000-02 28: ‘[Having] investigated the EU Burden 

Sharing Agreement on carbon emission abatement that implements the EU’s Kyoto com-

mitment to reduce its greenhouse emissions by 8% compared to 1990 emissions by the 

compliance period 2008-2010 […] [which, it was argued,] reconciles both cost effi ciency and 

equity concerns […] we have shown that even if one does not care about distributive justice, 

th[e] differentiation of abatement obligations does not go far enough. Most of the richer EU 

member countries should abate more, many poorer member states less (or should get an 

even more generous allowance)’; but see Per-Olov Marklunda and Eva Samakovlis, ‘What 

Is Driving the EU Burden-sharing Agreement: Effi ciency or Equity?’ (2007) 85(2) Journal 

of Environmental Management 317 (arguing that both effi ciency and equity featured prom-

inently in reaching the agreement on the distribution of reduction targets for greenhouse 

gasses emissions between the Member States). See also Commission, ‘Climate Action. Effort 

Sharing 2021-2030: Targets and Flexibilities’, available at <https://ec.europa.eu/clima/

policies/effort/regulation_en> accessed 1 November 2019. I am grateful to the anonymous 

reviewer for pointing this issue out to me.

177  Perišin (n 39) 165: ‘Legal rules and their application are a consequence of a balance of 

power at a particular moment. They are “frozen politics”. Legal rules are a snapshot of polit-

ical power and political will at the moment of their adoption’ (footnotes omitted).
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Here, another objection may be that all EU Member States, includ-

ing the peripheral ones, have fully consented to every aspect of EU law 

when expressing their intention to join the Union, in accordance with 

their respective constitutional rules. The response to this would be to 

look into the conditions of that consent and ask under what circum-

stances the EU periphery joined? First, these countries did not join the 

Union as equals to the countries of the EU centre. Most of the EU rules 

and procedures were imposed on them through the process of member-

ship negotiations and strict conditionality that had to be complied with. 

The exchange between the ‘old’ and ‘new’ Member States in that respect 

was not free and mutual but unequal and one-sided.178 As such, the 

values and interests of the new members were not refl ected in the con-

stitutional setup that emerged following the enlargement. Therefore, not 

only were the starting positions in the EU unequal, but the established 

constitutional setup might further deepen the existing differences and 

inequalities. As Perišin and Koplewicz note, the centre-periphery gap ‘is 

not just a consequence of the different starting positions at the moment 

of enlargement, but […] EU law can actually accentuate the differences 

between Member States’.179

A further objection might continue as follows: if the system is so 

unjust, why do they (the peripheral states) not leave? If they remain, 

are they not repeatedly consenting to the constitutional framework and 

thus confi rming its justness? This view simplifi es the voluntariness 

of remaining in the EU and not objecting to the existing rules: if one 

of the most powerful countries of the EU centre (the UK) is currently 

facing enormous diffi culties in implementing its withdrawal from the 

Union, how easy would it be for some peripheral states to do so? In this 

context, invoking the concept of consent would serve to legitimise the 

established hierarchies of power, the dominance of the rule-makers 

over the ruled (and possibly the latter’s exploitation). Let us remind 

ourselves here of the Gramscian view that ‘hegemony work[s] in many 

ways to induce the oppressed to accept or “consent” to their own ex-

ploitation and daily misery’.180

By extension, I submit the same would apply to environmental prin-

ciples and procedures. There, we have unequal input between the centre 

and periphery; hence, the output will be unequal too. A gap between 

the environmental values and interests of the EU core and periphery is 

178  Siniša Rodin, ‘Discourse and Authority in European and Post-Communist Legal Cul-

ture’ (2005) 1 Croatian Yearbook of European Law and Policy 1.

179  Perišin and Koplewicz (n 21) XIV (referencing the works of Daniela Caruso and Damjan 

Kukovec) (footnotes omitted).

180  Gottlieb, Bix, Lytton and West (n 16) 632.
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increasingly becoming apparent.181 So, simply by having formally just 

principles and procedures in the EU, without explicitly inserting sub-

stantive requirements for environmental justice, does not ensure that 

environmental justice will be delivered for every Member State equal-

ly. The insuffi ciency of ‘the procedural approach only’ has already been 

recognised in the USA.182 To expect otherwise is to hold strongly to the 

formalist understanding of equality, law and justice, formalism which 

dominates the European legal culture.183 (Recall that earlier I have simi-

larly criticised the formalistic approach in the procedural and corrective 

dimensions of environmental justice in the EU.) This is the classic ap-

proach of legal liberalism, its ‘utopian moment’: pretending that there is 

an initial state of equality, and making rules as if there was indeed such 

a state, in order for those rules to lead there, that is, to a state of genuine 

substantive equality.184

6 Concluding remarks

In this paper, I have adopted a different analytical approach from 

what is usually attempted in European legal scholarship: analysing en-

vironmental injustices within individual states in Europe or observing 

Europe’s role internationally, as part of the global North, in environmen-

tal injustices against developing countries. Instead, I have framed the 

discussion about environmental justice in the EU in terms of the divide 

between its centre (Member States of Western and Northern Europe) and 

periphery (Member States of Central and Eastern Europe). I have identi-

fi ed distributive, procedural and corrective injustices that make the EU 

periphery, although less responsible for historical and contemporary en-

vironmental harms in Europe, bear greater environmental burden than 

the EU centre, in addition to having less infl uence over environmental 

decision-making. I have used ideas that have already emerged (most-

181  Perhaps most notable, at least recently, is the bloc’s divide on coming up with a climate 

change strategy for the Paris Agreement Conference of Parties in 2018. See Jean Chemnick, 

‘UN Talks Deliver “Fragile Balance” on Paris rules’ (Environment & Energy News, 17 De-

cember 2018) available at <www.eenews.net/climatewire/stories/1060109775> accessed 

1 November 2019.

182  Lynn (n 1) 240: ‘Procedural laws cannot meet environmental justice goals of equal con-

cern and respect’.

183  Pieter-Augustijn Van Malleghem, ‘Reflections on European Legal Formalism’ in Tamara 

Perišin and Siniša Rodin (eds), The Transformation or Reconstitution of Europe. The Critical 

Legal Studies Perspective on the Role of the Courts in the European Union (Hart Publishing 

2018) 203.

184  Remarks by Professor Catharine A MacKinnon during a lecture at the University of 

Michigan Law School (April 2019). See also MacKinnon (n 138) 45: ‘Because a fundamental 

dynamic of the European Union revolves around the handling of differences among Member 

States, adjudication of equality issues on a [Union] level often confronts cultural assump-

tions and raises methodological as well as substantive equality issues’ (emphasis added).
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ly) in US scholarship, in the context of environmental justice, compar-

ative constitutionalism and federalism studies, and, more generally, in 

the critical analysis of the (re)distributive effects of law and the identity 

critique of law. Finally, I have refl ected on some possible avenues for 

integrating environmental justice concerns into the EU legal and institu-

tional framework in order to better address the centre-periphery gap and 

mitigate existing regional inequalities. Here, I want to offer a few more 

general thoughts about this.

First, it is not immediately obvious for what reason and how − that 

is, through which instruments and at which levels of governance − to 

modify laws and policies after environmental injustice in the EU has 

been identifi ed at this level.185 Due to subsidiarity issues and the divi-

sion of competences between the EU and the Member States, the Union 

authorities can only address the supranational (and not purely national) 

instances of environmental injustice.186 So, some imaginative rethinking 

will be inevitable. As Pedersen observes, ‘environmental justice as a con-

cept provides a framework for the probing of established environmental 

law and policy norms and concepts’.187

For this to happen, purely formal amendments of relevant laws and 

strategies would plainly be inappropriate on their own.188 A conceptual 

move from sustainable development towards differential treatment of the 

185  Paul Mohai, David Pellow and J Timmons Roberts, ‘Environmental Justice’ (2009) 34 

Annual Review of Environment and Resources 407: ‘[The] reason environmental justice 

studies are controversial is that it is not immediately obvious what should be done after 

an injustice has been documented: Addressing environmental injustice with public policy 

could involve complex and expensive local, national, or perhaps even global interventions’. 

Also, in the EU context, Perišin and Koplewicz (n 21) XVII: ‘Regardless of whether any 

inequality was caused or aggravated by the EU or whether it was caused by other develop-

ments, the question remains about what the EU should be doing to correct it’.

186  Pye and others (n 12) 32: ‘When discussing the strategic policies and processes at the 

EU level, it is important to bear in mind the competencies and role of the European Com-

mission with respect to its Member States. These are governed by [EU] treaty and − amongst 

others − the principle of subsidiarity. From the perspective of the relationship between the 

EU and its Member States, therefore, decisions should be taken at the Member State level, 

unless EU level action is more appropriate. The role of the Commission is set out in the 

Treaty and varies between policy areas. For example, while a large proportion of Member 

States environmental policies have their origins in EU environmental legislation, most as-

pects of social policy remain the competence of Member States. Hence, the EU has only lim-

ited powers in the fi eld of social policies, including those aimed at reducing social exclusion. 

This is refl ected in the fact that the measures to take forward the social exclusion agenda 

focus on coordination of Member State approaches, whereas action on the environment 

often takes the form of legislation’ (footnotes omitted).

187  Pedersen (n 161) 49.

188  Steger and Filcak (n 159) 52: ‘[T]he formal declaration of legal principles is only one 

step in a series of steps for addressing the roots and effects of the unequal distribution of 

adverse environmental impacts’. For some examples of the possible policy and legal amend-

ments (‘preambulatory and/or substantive’), see Steger (n 32) 52.
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EU centre and periphery, similar to what we have in international law, 

would be warranted (as I have argued in the previous section). More 

specifi cally, some kind of tools for assessing the distributional impacts 

of the EU environmental regulations and policies between different Mem-

ber States would also be necessary, but not suffi cient in themselves.189 

Regarding the institutional actors, the solution should probably not be 

looked for on the Luxembourg benches but rather in the political pro-

cess, since the Court of Justice − for many European legal scholars, a 

traditional ‘last resort’ protector of rights − champions, as we have seen, 

restrictive and regressive interpretations in matters bordering environ-

mental justice.

On the other hand, the law might not offer the answer at all. Even 

worse − it might colonise the struggle for environmental justice.190 If so, 

what could be left for the EU’s ‘integration through law’ approach?191 

Radical solutions, such as ‘a bold rethinking of the dominant economic 

paradigm’192 would seem counterintuitive and antithetical to the raison 

d’être of the EU market-centred integration project. This would be off the 

189  Pye and others (n 12) 33: ‘[T]he European Commission and national, or regional ad-

ministrations as appropriate, should develop guidance and other tools, as necessary, on 

assessing distributional impacts (e.g. through Equality Impact Assessments), and require 

this to be followed if there is the potential that a proposed policy might have adverse im-

pacts on vulnerable groups’.

190  For a powerful, critical assessment of the (in)compatibility between (legal) environ-

mentalists and environmental justice movements in the USA that in many ways still feels 

relevant today, and whose gist might equally be applied to the supranational context, see 

Luke W Cole, ‘Foreword: A Jeremiad on Environmental Justice and the Law’ (1995) 14 

Stanford Environmental Law Journal xiii-xv: ‘[T]he fi eld of environmental justice is being 

colonized by lawyers and legal groups. […] When the legal groups get hold of the concept 

of environmental justice, they redefi ne it to fi t their focus and orientation, although they 

are in direct opposition to the essence of environmental justice. The “answer” to environ-

mental racism becomes laws and litigation, rather than community empowerment in local 

decisionmaking. […] What began as a vibrant community movement gets redefi ned as 

just another issue for which we need legislation or a new legal strategy. Such redefi nition, 

which reinforces the existing social/political hierarchy by favoring legal “expertise” over 

community action, is completely at odds with the environmental justice movement. […] 

The colonization of the movement by legal groups dilutes the movement’s premises, taking 

the power of environmental justice as a potentially transformative social movement and 

turning it into “just another” issue among the many on which the legal groups are work-

ing. In a very real way, the legal groups are re-creating one of the roots of environmental 

injustice: the making of decisions by people not affected by those decisions. Thus, on both 

the theoretical and practical levels, the entrance of legal groups into the environmental 

justice fi eld is in many ways a detriment to the movement, blunting its ideological edge 

and diverting its limited resources’.

191  Loïc Azoulai, ‘“Integration through Law” and Us’ (2016) 14(2) International Journal of 

Constitutional Law 449.

192  Gonzalez (n 22) 85: ‘[E]nvironmental justice calls for a bold rethinking of the dominant 

economic paradigm so as to promote economic and social development while respecting the 

planet’s biophysical limits’.
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table, I believe. Nevertheless, some things could perhaps be attempted 

from within the system: it seems that there is still some room for the 

better integration of substantive environmental justice principles and 

objectives in both social and environmental policies and regulations in 

the EU.193

Currently, it remains highly questionable whether the existing envi-

ronmental framework in the EU is capable of delivering the two-pronged 

objective: safeguarding the environment (in Europe and globally) and 

the most vulnerable communities (nationally, regionally, globally) that 

suffer from environmental degradation.194 Or whether diverging nation-

al environmental and social traditions in Europe could ever converge 

into a genuine EU environmental justice approach.195 Whether a genuine 

cross-policy integration of environmental justice in the EU would ever 

be politically feasible is another issue: it would inevitably necessitate big 

redistributive measures that would themselves create new winners and 

losers.196 This is not a purely technocratic call, but an ideological and 

193  Pye and others (n 12) made the following recommendations (among others): ‘The con-

cept of environmental justice should be adopted as a guiding principle for policy develop-

ment at the European level and across all Member States as a means of addressing social 

concerns within environmental policy. […] Environmental inequalities should be considered 

in the design and implementation of policy through the impact assessment process at the 

European, national and local levels’ (v). They further argued that ‘[i]t is important that the 

interlinkages and interactions between environmental and social policy are recognised in 

order to avoid confl ict between policy objectives and to contribute to the development of 

better and mutually reinforcing policies for both policy areas. These policy areas are deep-

ly interlinked; environmental policy impacts on society in different ways while social fac-

tors affect environmental quality, for example through patterns of consumption. Therefore, 

there is a need for policy makers to take an integrated approach, recognising where the 

policy areas interface, and considering policy design and implementation that is mutually 

advantageous’ (ii). Steger (n 32) 51, added that ‘[s]trengthening EU laws to promote envi-

ronmental justice could include making linkages between EU anti-discrimination and EU 

environmental law and mainstreaming environmental justice themes and considerations 

into all EU policies (social, development, health sectors, etc.) and especially environmen-

tal laws’. Laurent (n 13) 1849, similarly remarked that ‘environmental policies should be 

embedded in and not artifi cially isolated from social policies, so that true “social-ecological 

policies” can be designed and implemented and become building blocks of a fairer European 

welfare state’.

194  Chaitanya Motupalli, ‘Intergenerational Justice, Environmental Law, and Restorative 

Justice’ (2018) 8(2) Washington Journal of Environmental Law and Policy 360: ‘Although 

it is a remarkable achievement, we have seen that existing environmental law has consid-

erable limitations, and the hope of using it to fi x environmental problems is rather slim’.

195  Laurent (n 13) 1849: ‘[…] the possibility to conceive not only a European approach, 

distinct from the US approach, but an integrated or even harmonized European approach 

and possibly a European Union approach to environmental justice, bringing together the 

different (young) national traditions in this domain of public action. The problem here is the 

fragmented nature of those national traditions’ (footnotes omitted).

196  Motupalli (n 194) 340: ‘[E]nvironmental law […] has a “tremendous redistributive 

thrust”. By statutory terms, regulations, and enforcement, environmental law imposes 
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value-laden one − politically perhaps the hardest call of all. As Walker 

warns, 

environmental decision making is not just a technocratic process, there 

is an inevitable normative politics involved. Incorporating distributional 

analysis of winners and losers, benefi ts and burdens, might make a key 

part of this normative politics more explicit, but in so doing the result 

may be to emphasise difference and disagreement rather than enable 

negotiation and consensus building.197

In the context of the EU centre-periphery divide, the traditional EU 

technocratic outlook in environmental decision-making would need to 

recognise the normative, political part to it.198 This would come with an 

even greater redistribution of wealth from the EU centre to its periphery. 

However, it seems highly unlikely that in the current state of EU inte-

gration anything like this would be an acceptable alternative. It would 

demand unprecedented solidarity of the citizenry in Member States of 

the centre with their counterparts in the EU periphery; the former’s ac-

ceptance to lose in order for the latter to gain. To paraphrase Žižek, 

a contemporary critical philosopher (originally from the EU periphery): 

‘Redistribution [to achieve environmental justice] hurts’.199 Contrary to 

what a liberal-centrist, status quo-preserving position would have, there 

costs and benefi ts on various stakeholders, and in the process creates winners and losers’ 

(footnotes omitted).

197  Gordon Walker, ‘Environmental Justice, Impact Assessment and the Politics of Knowl-

edge: The Implications of Assessing the Social Distribution of Environmental Outcomes’ 

(2010) 30(5) Environmental Impact Assessment Review 317 (emphasis added).

198  This is precisely what CLS scholars urge for the law in general: that it can never be tech-

nocratic and objective but that it embodies important social and normative elements. So, 

when it is claimed that the law is neutral or technical, this usually obfuscates and conceals 

its biased background − the ordering of society, the political decision, or in Holt’s words − 

the ‘tilt’ in favour of the dominant ruling elite and its established interests. See Wythe Holt, 

‘Tilt’ (1984) 52(2) George Washington Law Review 280.

199  Žižekian ‘liberation hurts’ appears in the discussion of his The Fragile Absolute: Or, 

Why is the Christian Legacy Worth Fighting For? (Verso Books 2000) in ‘“Liberation Hurts”, 

An Interview with Slavoj Žižek by Eric Dean Rasmussen’ (Electronic Book Review, 7 Jan-

uary 2004) available at <https://electronicbookreview.com/essay/liberation-hurts-an-in-

terview-with-slavoj-zizek/> accessed 1 November 2019, where Žižek also says: ‘[L]iberation 

hurts. What I don’t buy from liberals is this idea of, as Robespierre would have put it, 

“revolution without revolution”, the idea that somehow, everything will change, but nobody 

will be really hurt. No, sorry, it hurts’. It should be mentioned that this idea of solidarity 

and (some) redistribution in favour of the EU periphery has recently been shyly entertained 

in the context of negotiations of the EU’s 2050 climate strategy, when the idea of ‘Energy 

Transition Fund/Just Transition Fund’ popped up. See Sam Morgan, ‘Climate Cash Cow: 

Where EU Countries Can Get Their Funding’ (EURACTIV, 18 June 2019) available at <www.

euractiv.com/section/climate-environment/news/climate-cash-cow-where-eu-countries-

can-get-their-funding/> accessed 1 November 2019; Sam Morgan, ‘The Curious Case of 

the Missing Fund’ (EURACTIV, 22 October 2019) available at <www.euractiv.com/section/

energy-environment/news/the-brief-the-curious-case-of-the-missing-fund/> accessed 1 

November 2019.
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is arguably no way of righting the (historical) wrongs without someone 

suffering (some) injustice in the process. 

So, given the contemporary political zeitgeist and the fragility of Eu-

ropean demoi-cracy,200 the ideal of EU nations being ‘united in diversity’ 

while approaching the ‘ever closer Union’ around the concept of environ-

mental justice, unfortunately, seems unattainable. How seriously, if at 

all, this acknowledgment would affect the future of European integration 

remains an open question.201

This work is licensed under the Creative Commons Attribution − Non-Commercial 

− No Derivatives 4.0 International License.

Suggested citation: D PetriÊ, ‘Environmental Justice in the European Union: A 

Critical Reassessment’ (2019) 15 CYELP 215

200  For more details on this notion, see Kalypso Nicolaidis, ‘The Idea of European Demoi-

cracy’ in Julie Dickson and Pavlos Eleftheriadis (eds) Philosophical Foundations of European 

Union Law (OUP 2012) 247.

201  Perišin and Koplewicz (n 21) XXII: ‘For the future of European integration, it is vital for 

the EU to address two questions. First, how much inequality can be attributed to the effects 

of law in the current set-up of the EU system (ie can Brussels or Luxembourg be blamed for 

it) or, instead, is inequality the result of different causes (eg globalisation, technical prog-

ress)? Second, what can the EU do to address inequalities resulting from EU integration or 

from other causes, and to make the positive sides of integration, including its contribution 

to equality, more visible to citizens?’
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CAN A CHOICE-OF-COURT AGREEMENT INCLUDED 
IN A MARRIAGE CONTRACT MEET THE 

REQUIREMENTS OF BOTH EU SUCCESSION 
AND MATRIMONIAL PROPERTY REGULATIONS?

Iryna Dikovska *

Abstract: Due to the fact that matrimonial property and inheritance 

issues are closely intertwined, in some situations the determination 

of rules which should be applicable to particular relationships seems 

problematic. This fully applies to marriage contracts which cover both 

types of issues.  The presence of a cross-border element in such con-

tracts raises the question of the delineation of the legal regimes of the 

Matrimonial Property Regulation and the Succession Regulation ap-

plicable to matrimonial property and succession issues respectively. 

This paper analyses the rules which should be applicable to choice-of-

court agreements for matters arising out of marriage contracts which 

cover both matrimonial property and inheritance issues and include 

a cross-border element. For this reason, the paper reveals the inter-

action between the regimes of the Matrimonial Property Regulation 

and the Succession Regulation, and the requirements of choice-of-

court agreements under both regulations. Some of the requirements 

of these regulations of choice-of-court agreements coincide (eg formal 

requirements), while others differ. The main differences include: the 

precondition for the conclusion of a choice-of-court agreement under 

the Succession Regulation, which is not required under the Matrimo-

nial Property Regulation; the courts which may be chosen; and the 

circle of matters which can be resolved by the courts on the basis of 

the choice-of-court agreement.  It is concluded that a choice-of-court 

agreement, included in the marriage contract, can meet the require-

ments of both the Succession Regulation and the Matrimonial Property 

Regulation if: the dispositions upon the death of a spouse, included 

in the marriage contract, are an  ‘agreement as to succession’ in the 

meaning of Article 3(1)(b) of the Succession Regulation; the marriage 

contract includes a choice-of-law agreement in favour of the law of 

the Member State whose nationality a deceased spouse possessed 

when the choice-of-law agreement was concluded; this choice of law 

agreement covers the succession of the deceased spouse ‘as a whole’; 

* Professor, Civil Law Department, Faculty of Law, Taras Shevchenko National University of 

Kyiv, Ukraine, orcid.org/0000-0002-0728-3934. Contact: irinadikovska@hotmail.com. The 

author is grateful to the Max Planck Institute for Comparative and International Private Law 

for hospitality and fi nancial support, which allowed her to compose this paper as a visiting 

researcher of the Institute. DOI: 10.3935/cyelp.15.2019.348.
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the choice-of-court agreement grants jurisdiction to the courts of the 

Member State whose nationality a deceased spouse possessed at the 

time of the conclusion of the choice-of-law agreement; it provides the  

jurisdiction of ‘the courts’ of a Member State (not ‘a court’). 

Keywords: choice-of-court agreement, EU Succession Regulation, EU 

Matrimonial Property Regulation, synchronisation between law and 

forum, agreement as to succession, matrimonial property agreement, 

marriage contract.

1 Introduction 

The national law of some Member States admits marriage contracts 

which provide a matrimonial property regime other than that which is 

stipulated by the law. In particular, they may  determine which property 

is the individual property of each of the spouses, the share of each of 

them  in the matrimonial property, the order of its management and dis-

position, and other issues.1   In some legal systems, among other things, 

the contracts can stipulate the legal consequences of the death of one 

of the spouse, eg the donation of future property upon the death of one 

them to the other, the powers of the surviving spouse that change the 

inheritance rights of the surviving spouse of sharing the property of the 

deceased among children.2 Thus, some marriage contracts can combine 

both matrimonial property and inheritance issues.   The presence of a 

cross-border element in such contracts raises the question of the delin-

eation of legal regimes of the Matrimonial Property Regulation3 and the 

Succession Regulation4 applicable to matrimonial property and succes-

sion issues respectively. 

This paper focuses on the requirements of choice-of-court agree-

ments under both Regulations and addresses the question of  whether 

a choice-of-court agreement included in the marriage contract, which 

combines both matrimonial property and inheritance issues, meets the 

requirements of both the Succession Regulation and the Matrimonial 

1   Petar ©arËeviÊ and Ivana Kunda, ‘Property Rights in the Family’ in W Pintens, R Blanpain 

and F Hendrickx (eds), International Encyclopaedia for Family and Succession Law Croatia 

(2013) 188-189.

2  Gabriel Garcia Cantero, ‘Matrimonial Property Law’ (2013) International Encyclopaedia 

for Family and Succession Law Spain 237.

3   Council Regulation (EU) 2016/1103 of June 2016 implementing enhanced cooperation 

in the area of jurisdiction, applicable law and the recognition and enforcement of decisions 

in matters of matrimonial property regimes [2016] OJ L183/1. 

4  Regulation (EU) No 650/2012 of the European Parliament and of the Council of 4 July 

2012 on jurisdiction, applicable law, recognition and enforcement of decisions and accep-

tance and enforcement of authentic instruments in matters of succession and on the cre-

ation of a European Certifi cate of Succession  [2012] OJ L201/107.
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Property Regulation. Since the answer to this question depends on gen-

eral rules concerning coordination between these instruments, we fi rst 

consider the issue of their interaction.   

2  Interaction between matrimonial property and succession 
regulations.

The Matrimonial Property Regulation and the Succession Regula-

tion stipulate mechanisms for avoiding an overlap between their provi-

sions. However, with regard to jurisdiction, the Succession Regulation 

does not contain any rules which directly solve the confl icts of juris-

dictions if the succession case includes matrimonial property matters 

which have arisen in connection with it. Therefore, to determine the path 

of this instrument in the matter of the coordination of jurisdictions re-

garding such cases, one should analyse the circle of issues covered by 

the Succession Regulation and the exclusions from them.

According to Article 1(1) of the Succession Regulation, it applies to 

succession to the estates of deceased persons. The rules which deter-

mine jurisdiction also emphasise that they concern ‘succession’,5 which 

is determined as   ‘succession to the estate of a deceased person and 

covers all forms of transfer of assets, rights and obligations by reason 

of death, whether by way of a voluntary transfer under a disposition 

of property upon death or a transfer through intestate succession’.6 To 

clarify this defi nition, commentators usually refer to Article 23(2) of the 

Succession Regulation which stipulates the scope of the applicable law, 

but its provisions are used for the purpose of determining international 

jurisdiction as well.7  In this connection, it should be mentioned that 

under Article 23(2)(b) of the Succession Regulation, the law applicable to 

succession includes ‘the determination of the benefi ciaries, of their re-

spective shares and of the obligations which may be imposed on them by 

the deceased, and the determination of other succession rights, includ-

ing the succession rights of the surviving spouse or partner’. Therefore, 

the international jurisdiction to rule on the issues regarding the succes-

sion rights of the surviving spouse is also governed by the Succession 

Regulation. 

It is important that the term ‘inheritance rights’ used in Article 

23(2)(b) of the Succession Regulation covers the rights of the surviv-

5  In particular, Articles 4 and 10 of the Succession Regulation grant the ‘jurisdiction to 

rule on the succession as a whole’; Article 5 mentions ‘exclusive jurisdiction to rule on any 

succession matter’; Article 11 sets down the jurisdiction ‘rule on the succession’, etc.

6  Succession Regulation, Art 3(1)(a).

7  George Nikolaidis, ‘Article 1: Scope’ in Haris Pamboukis (ed), EU Succession Regulation No 

650/2012: A Commentary (Beck/Hart 2017) 24.
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ing spouse to the estate arising out of testamentary disposition upon 

death or, in the case of intestate succession, personal closeness to the 

deceased.8 On the other hand, the rights arising directly from a marriage 

or its dissolution,9 aimed at the division of property for compensation of 

the contribution to the marriage of one of the spouses in relation to the 

contribution of the other spouse10 or, in other words, at balancing the 

economic conditions during the marriage,11 are characterised as part 

of the matrimonial property relationships.12 Consequently, they are not 

covered by the Succession Regulation since the issues relating to matri-

monial property regimes are excluded from its scope.13 At the same time, 

‘the authorities dealing with a given succession … should … depending 

on the situation, take into account the winding-up of the matrimonial 

property regime … of the deceased when determining the estate of the 

deceased and the respective shares of the benefi ciaries’.14 In this case, 

the matrimonial property regime issue is considered as preliminary to 

the main issue of succession.15

At the same time, distinguishing between matrimonial property and 

succession issues has been called ‘a classical problem of characteriza-

tion’.16 However, to protect the surviving spouse, national laws use dif-

8   Jan Peter Schmidt, ‘Artikel 1 EuErb VO’ in Anatol Dutta, Johannes Weber (eds), In-

ternationales Erbrecht: EuErbVO, Erbrechtliche Staatsverträge, EGBGB, IntErbRVG, IntErb-

StR, IntSchenkungsR (CH Beck 2016) 72;  Angelo Davi, ‘Scope and Defi nitions’ in Alfon-

so-Luis Calvo Caravaca, Angelo Davì and Heinz-Peter  Mansel (eds), The EU Succession 

Regulation Commentary (CUP 2016) 88.

9   Schmidt (n 8) 71.

10   Davi (n 8) 89.

11   Schmidt (n 8) 72.

12   Schmidt (n 8) 71- 72; Davi (n 8) 88-89.

13   Succession Regulation,  Art 1(2)(d). However, the term ‘matrimonial property regime’ is 

not defi ned in the Succession Regulation. Article 3(1)(a) of the Matrimonial Property Reg-

ulation determines it as ‘a set of rules concerning the property relationships between the 

spouses and in their relations with third parties, as a result of marriage or its dissolution’. 

It is considered that all the issues included in the scope of law applicable to the matrimonial 

property regime according to Article 27 of the Matrimonial Property Regulation are covered 

by the ‘matrimonial property regime’. In particular, they include:  (a) the classifi cation of 

property of either or both spouses into different categories during and after marriage; (b) 

the transfer of property from one category to the other; (c) the responsibility of one spouse 

for the liabilities and debts of the other spouse; (d) the powers, rights and obligations of 

either or both spouses with regard to property; (e) the dissolution of the matrimonial prop-

erty regime and the partition, distribution or liquidation of the property; (f) the effects of the 

matrimonial property regime on a legal relationship between a spouse and third parties; (g) 

the material validity of a matrimonial property agreement. Barbara Reinhartz, ‘Article 3: 

Defi nitions’ in Ulf Bergquist and others (eds), The EU Regulations on Matrimonial and Patri-

monial Property (OUP 2019) 40.

14  ibid.

15  Nikolaidis (n 7) 32.

16    Davi (n 8) 87.
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ferent mechanisms of matrimonial property or succession law,17 and the 

legal nature of some of them has been disputable. For example, under 

 § 1371(1) of the German Civil Code (hereinafter: BGB), in the case of 

the termination of the matrimonial property regime by the death of one 

of the spouses, the equalisation of the accrued gains is effected by the 

share of the inheritance on intestacy of the surviving spouse, which is 

increased by one quarter of the inheritance.  

Since this rule stipulates the consequences of the termination of the 

matrimonial property regime by reference to the concept used in succes-

sion law, its characterisation was disputable in German law for years.18 

At the same time, the characterisation of § 1371(1) BGB for the pur-

poses of the Succession Regulation cannot be based on German doc-

trine; rather, it should be grounded on European confl ict of law rules, 

binding for all Member States.19 This is why, in a recent case, the CJEU, 

referring to the Opinion of the Advocate General, determined the legal 

nature of  §1371(1) BGB by stating that: 

Paragraph 1371(1) of the BGB concerns not the division of assets be-

tween spouses but the issue of the rights of the surviving spouse in re-

lation to assets already counted as part of the estate. Accordingly, that 

provision does not appear to have as its main purpose the allocation 

of assets or liquidation of the matrimonial property regime, but rather 

determination of the size of the share of the estate to be allocated to the 

surviving spouse as against the other heirs. Such a provision therefore 

principally concerns succession to the estate of the deceased spouse 

and not the matrimonial property regime.20 

17    Jürgen Basedow et al, ‘Comments on the European Commission’s Proposal for a Regu-

lation of the European Parliament and of the Council on jurisdiction, applicable law, rec-

ognition and enforcement of decisions and authentic instruments in matters of succession 

and the creation of a European Certifi cate of Succession ’ (2010) 74(3) Rabels Zeitschrift für 

ausländisches und internationales Privatrecht 522, 527-528. 

18  Jan Peter Schmidt mentions three possible types of characterisation of § 1371(1) BGB 

in German doctrine. According to the fi rst point of view, one should employ property law 

characterisation in this case; another suggestion was to use succession law characterisa-

tion; the third approach offered double characterisation. The possibility of the application 

of § 1371(1) BGB to a particular case depends on the type of characterisation employed. For 

example, the matrimonial property law characterisation of § 1371(1) BGB means that this 

Article would be applicable if German law governs matrimonial property issues. Succession 

law characterisation leads to the application of this rule if German law governs inheritance 

issues. Double characterisation stands for its application if German law governs both mat-

rimonial property and inheritance issues. The property law characterisation of § 1371(1) 

BGB is considered as convincingly justifi ed taking into consideration its aim: to balance 

the gains accrued during the marriage. In this case, inheritance is considered only as the 

instrument used for achievement this goal. See  Schmidt (n 8) 72-73.

19  ibid.

20   Case C-558/16 Mahnkopf ECLI:EU:C:2018:138, para 40. In this case, the request for a 

preliminary ruling concerned the interpretation of some articles of the Succession Regulation.
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Therefore, the CJEU used the succession law characterisation of § 

1371(1) BGB, even though it was expected that for the purposes of the 

Succession Regulation, the matrimonial property law characterisation 

of § 1371(1) BGB would be employed because of the functional consider-

ations of this provision.21

Thus, it can be concluded that for the purposes of the Succession 

Regulation the characterisation of the provision as one of matrimonial 

property or succession according to the CJEU depends on whether it 

determines the fate of the estate after the death of one of the spouses.  If 

it does, it is a succession law provision.  If it governs only the allocation 

of the assets or liquidation of the matrimonial property regime and does 

not concern the fate of the estate after the death of one of the spouses, it 

sets down the matrimonial property regime. It can be expected that this 

path will be used for the characterisation of other national law rules in 

the case of doubts as to property or of a succession law nature for the 

purposes of the Succession Regulation.22 

21  Davi (n 8) 90; Schmidt (n 8) 72.

22  Among them, for example, are the rules of § 1371(2-4) BGB. Paragraph 1371(2) BGB 

stipulates two rules. Under the fi rst, the surviving spouse, who has not become an heir 

or legatee, is entitled to demand equalisation of the accrued gains under the provisions of 

§§1373 to 1383 and § 1390 BGB. The second rule lays down that the compulsory portion of 

the surviving spouse or of another person entitled to a compulsory portion is determined in 

this case with reference to the share of the inheritance on the intestacy of the spouse before 

it is increased. The fi rst rule is characterised as matrimonial property law rules, because, 

despite the fact that it mentions terms of inheritance law, it is aimed at the equalisation of 

gains. Schmidt (n 8) 73. The second rule of this paragraph is characterised as an inheritance 

law provision since it governs compulsory portion.  Schmidt (n 8) 73. The same applies to 

§1371(3) BGB.  Schmidt (n 8) 73. (This paragraph entitles the surviving spouse, who dis-

claims the inheritance, to demand the compulsory portion, in addition to the equalisation of 

the accrued gains, even if this surviving spouse has no entitlement to this under the provi-

sions of the law of succession. This rule does not apply if the surviving spouse has waived his 

or her right of intestate succession or the right to a compulsory portion by a contract with the 

spouse).   Paragraph 1371(4) BGB  stipulates the duty of the surviving spouse to grant the  

descendants of the deceased spouse, who are entitled to inherit, and who are not descended 

from the marriage ended by the death of this spouse, to grant these descendants, if and to 

the extent that they need these, the means for a reasonable education from the quarter ad-

ditionally granted under  § 1371(1) BGB. Since the claim of the descendants of the deceased 

spouse, stipulated by § 1371(4) BGB, will rise from a property law quarter provided by § 

1371(1) BGB, the rule of § 1371(4) BGB is characterised as a property law provision because 

it needs synchronisation with the rule of § 1371(1) BGB.  Schmidt (n 8) 73.

Another example is § 1931(4) BGB, which stipulates the equal shares of the surviving 

spouse and children of the deceased in the case of the separation of property at the time 

of the devolution of the inheritance and if  one or two children of the deceased are entitled 

as heirs on intestacy together with the surviving spouse. Therefore, this paragraph makes 

the inheritance of the surviving spouse dependent on the matrimonial property regime and 

is usually qualifi ed as a succession law provision. Commentators emphasise the decisive 

difference between the rules of § 1931(4) and § 1371(1) BGB, since the fi rst of these rules is 

an original provision of the law of succession; the second is a rule of matrimonial property 

law, which uses the concept of succession law as an instrument. Schmidt (n 8) 73-74. 

One more illustration is the national rules which grant the surviving spouse the right to 
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The exclusion of matrimonial property issues from the scope of the 

Succession Regulation also concerns marriage settlements ‘to the extent 

that such settlements do not deal with succession matters’.23 In some 

legal orders, marriage settlements can determine the fate of the objects 

of matrimonial property in the case of the death of one of the spouses. 

The example is ‘avantages matrimoniaux’, known in French law, deter-

mined as ‘advantages that one spouse may infer from the clauses of a 

contractual community regime’.24 In practice, ‘avantages matrimoniaux’ 

arise out of the agreement between spouses, under which the surviving 

spouse receives all or some objects of the common matrimonial proper-

ty in the case of the death of the other spouse.25 If such an agreement 

possesses the features of the agreement as to succession in the sense of 

Article 3(1)(b) of the Succession Regulation,26 it falls within its scope. In 

other words, if the purpose of the agreement between the spouses is to 

make a donation in the case of the death of one of them, from the func-

tional point of view, it has the character of an agreement as to succession 

in the sense of the Succession Regulation.27 Consequently, it is covered 

by the Succession Regulation.   

vote regarding his or her inheritance and which are usually characterised as succession 

law rules. Jan Peter Schmidt, ‘Artikel 1 EuErb VO’ 74. They include, for example, the rule 

of Article 442-5 of the Civil Code of Catalonia, which entitles the surviving spouse to ‘opt to 

exchange universal usufruct for the attribution of an aliquot fourth of the inheritance and, 

moreover, usufruct of the family or marital dwelling’. See Law 10/2008 of 10 July of the 

Fourth Book of the Civil Code of Catalonia, Regarding Succession, Tram. 200-00017/08, 

Parlament de Catalunya <https://www.parlament.cat/document/intrade/152464> ac-

cessed 9 August 2019. Another example is  Article 757 of the French Civil Code, which 

guarantees the surviving spouse the right to choose to take the usufruct of the whole of the 

existing property or the ownership of the quarter if the deceased spouse left children, all of 

whom were born from both spouses, and the ownership of the quarter in the presence of 

one or several children who were not born from both spouses.

23  Succession Regulation, Recital 12.

24  Frédérique Ferrand, Bente Braat, Property Relationship between Spouses. National Re-

port: France (Commission on European Family Law 2008) 5 <http://cefl online.net/wp-con-

tent/uploads/France-Property.pdf> accessed 9 August 2019.
25  Schmidt (n 8) 74.

26  Under Article 3(1)(b) of the Succession Regulation, agreement as to succession is ‘an 

agreement, including an agreement resulting from mutual wills, which, with or without 

consideration, creates, modifi es or terminates rights to the future estate or estates of one 

or more persons party to the agreement’. This defi nition allows determining the follow-

ing characteristic features of the agreements as to succession provided by the Succession 

Regulation: they require bilateral expression of consent of their parties to be concluded 

(since they are ‘agreements); they transfer the estate upon the death of a person; they con-

cern the estate of a person party to the agreement. Juliana Rodriguez Rodrigo ‘Article 25: 

Agreements as to Succession’ in Calvo Caravaca, Davì and  Mansel (n 8) 381; Frank Bauer, 

‘Artikel 25 EuErb VO’ in Anatol Dutta, Johannes Weber (eds), Internationales Erbrecht: 

EuErbVO, Erbrechtliche Staatsverträge, EGBGB, IntErbRVG, IntErbStR, IntSchenkungsR (CH 

Beck 2016) 205; George Nikolaidis, ‘Article 3: Defi nitions’ in Pamboukis (n 7)  97; Christos 

Zoumpoulis, ‘Article 25: Agreements as to Succession’  in Pamboukis (n 7) 302.

27   Schmidt (n 8) 74.
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The issue of succession to the estate of a deceased spouse is exclud-

ed from the scope of  the Matrimonial Property Regulation.28 At the same 

time, all the civil-law aspects of the liquidation of matrimonial property 

regime ‘in particular as a result of … the death of one of the spouses’ 

are covered by the Matrimonial Property Regulation.29 That is why the 

demarcation between the Succession Regulation and the Matrimonial 

Property Regulation is considered questionable.30 Its Article 4 provides 

the coordination of jurisdictional rules of the Succession Regulation 

and the Matrimonial Property Regulation31 by granting jurisdiction in 

respect of matrimonial property regime matters connected with the suc-

cession case to a court of a Member State seized under the Succession 

Regulation.32 This approach of the Matrimonial Property Regulation is 

explained by its primary task  ‘to ensure … that jurisdiction is given to 

the court that is seized of the main question’.33 

The wording of Article 4 of the Matrimonial Property Regulation, 

which confi rms the jurisdiction of a court of a Member State, where it ‘is 

seized in matters of the succession of a spouse pursuant to Regulation 

(EU) No 650/2012’ raises a question: can the jurisdiction to rule on the 

succession of a spouse be governed by the Matrimonial Property Regula-

tion  if no court was seized  pursuant to the Succession Regulation,  and 

if there is a choice-of-court agreement included in the marriage contract 

which covers both matrimonial property and succession issues, and 

which provides that all issues arising out of this contract shall be settled 

by the courts of a Member State, determined under one of the rules of 

Article 7 of the Matrimonial Property Regulation? 

In our opinion, in such a situation the jurisdiction to rule on succes-

sion cannot be determined under the rules of the Matrimonial Property 

Regulation. This is explained by the fact that succession of the estate of a 

deceased spouse is excluded from the Matrimonial Property Regulation. 

Secondly, the provisions of the Matrimonial Property Regulation were 

28   Matrimonial Property Regulation, Art 1(2)(d), Recital 22.

29  Matrimonial Property Regulation, Recital 18.

30  Marlene Brosch, Rechtswahl und Gerichtsstandsvereinbarung im internationalrn Fami-

lien- und Erbrecht der EU (Mohr Siebeck, Tuebingen 2019) 88. 

31   Cristina Grieco, ‘The Role of Party Autonomy Under the Regulations on Matrimonial 

Property Regimes and Property Consequences of Registered Partnerships. Some Remarks 

on the Coordination Between the Legal Regime Establishes by the New Regulations and 

Other Relevant Instruments of European Private International Law’ (2018) 10(2) Cuadernos 

de Derecho Transnacional 457, 462-463.

32  See also the Matrimonial Property Regulation, Recitals 22, 32, 33.

33  Richard Frimston, ‘Article 4: Jurisdiction in the Event of Death of One of the Spouses’ in 

Ulf Bergquist and others (n 13) 50.
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created to apply to the matrimonial property regime and are not suitable 

to be applied to succession. In the context of choice-of-court agreements, 

this instrument does not contain provisions which provide the conse-

quences of the conclusion of a choice-of-court agreement by not all the 

parties concerned, as the Succession Regulation does. Thirdly, if the law 

applicable to the marriage contract is other than the law of the Member 

State whose nationality the deceased spouse possessed at the time of  

making the choice of law, the application of the jurisdictional rules of the 

Matrimonial Property Regulation will not allow one of the main purposes 

of governing succession relationships in EU law to be achieved − to en-

sure synchronisation between law and forum.34

It should be mentioned that the Matrimonial Property Regulation is 

applicable:  

in the Member States which participate in enhanced cooperation in the 

area of jurisdiction, applicable law and the recognition and enforcement 

of decisions on the property regimes of international couples, covering 

both matters of matrimonial property regimes and the property con-

sequences of registered partnerships, as authorized by Decision (EU) 

2016/954.35 

These include 18 EU Member States.36  If a court of an EU Mem-

ber State which does not apply the Matrimonial Property Regulation is 

34  The possibility to choose the courts of a Member State under Article 7(1) of the Matrimo-

nial Property Regulation depends on the law applicable to the matrimonial property regime. 

A comparison of Articles 22, 26 of the Matrimonial Property Regulation and Articles 21, 22 

of the Succession Regulation shows that the range of options for the choice of applicable law 

for the parties and for the court in the absence of the parties’ choice is broader than under 

the Succession Regulation. Unlike the Matrimonial Property Regulation, the Succession 

Regulation allows the following to be applied: the law of the state of the habitual residence 

of the deceased (Article 21(1)); the law of nationality of the deceased (if he or she has chosen 

it as an applicable law) (Article 22 (1)); the law of the State with which the deceased was 

more closely connected at the time of death (Article 21(2)). Besides, under Article 7(1) of the 

Matrimonial Property Regulation the parties may choose the jurisdiction of the courts of the 

Member State where the marriage was concluded. So, if, for example, the chosen court is 

the court of the State where the marriage was concluded, it has no possibility to apply its 

own law to succession since the Succession Regulation does not provide the possibility to 

apply to succession the law of the State where the marriage was concluded. Synchronisa-

tion between law and forum in this situation is possible only if the State where the marriage 

was concluded coincides with the State of the habitual residence of the deceased or with the 

State whose nationality he or she possessed (if there was a choice of law) or if this law is the 

law of the State with which the deceased was more closely connected at the time of death. 

35  Matrimonial Property Regulation, Article 70(2).

36  Namely, the Kingdom of Belgium, the Republic of Bulgaria, the Czech Republic, the Fed-

eral Republic of Germany, the Hellenic Republic, the Kingdom of Spain, the French Repub-

lic, the Republic of Croatia, the Italian Republic, the Republic of Cyprus, the Grand Duchy 

of Luxembourg, Malta, the Kingdom of the Netherlands, the Republic of Austria, the Portu-

guese Republic, the Republic of Slovenia, the Republic of Finland and the Kingdom of Swe-

den. Council Decision (EU) 2016/954 of 9 June 2016 authorizing enhanced cooperation in 
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seized in a succession case under the Succession Regulation, Article 4 

of the Matrimonial Property Regulation is not applied. In such circum-

stances, the jurisdiction on a matter of the spouses’ matrimonial prop-

erty regime is determined under Article 6 of the Matrimonial Property 

Regulation.37 

The rules of jurisdictions  to rule on a matter of the spouses’ matri-

monial property regime in cases that are not connected with a succession 

case, of which the court of the Member State is seized, are determined by 

the Matrimonial Property Regulation.38 Whether a particular matter is 

connected with a succession case should be decided by the court seized 

in a succession case.39 The term ‘connected with that succession case’, 

used in Article 4 of the Matrimonial Property  Regulation, is understood 

as one which has a looser meaning in comparison with the term ‘in mat-

ters related to’ employed in other EU law instruments (Articles 7, 10, 17 

of the Brussels I bis Regulation).40 

The rules of this Regulation apply to the ‘matrimonial property 

agreement’ which is understood as ‘any agreement between spouses or 

future spouses by which they organize their matrimonial property re-

gime’.41 In turn, the matrimonial property regime is ‘a set of rules con-

cerning the  property relationships between the spouses and in their re-

lations with third parties, as a result of marriage or its dissolution’.42 

Therefore, the provisions of marriage contracts which regulate property 

relationships between the spouses (eg determine the share of each of the 

spouses  in matrimonial property) and in their relations with third par-

ties and which do not   create, modify or terminate rights to the future 

estate or estates of one the spouses or both of them  are considered as 

matrimonial property agreements within the meaning of the Matrimo-

nial Property Regulation and fall within its scope.

 Therefore, in general, succession issues are excluded from the 

scope of the Matrimonial Property Regulation, and matrimonial proper-

ty issues are not covered by the Succession Regulation. However, mat-

rimonial property issues can be considered by the court handling the 

succession case according to the Succession Regulation as a preliminary 

the area of jurisdiction, applicable law and the recognition and enforcement of decisions 

on the property regimes of international couples, covering both matters of matrimonial 

property regimes and the property consequences of registered partnerships [2016] OJ L159.

37  Frimston (n 33) 49.

38  Matrimonial Property Regulation, Art 6, Recital 35.

39  Frimston (n 33) 49.

40  ibid, 59.

41  Matrimonial Property Regulation, Art 3(1)(b).

42  Matrimonial Property Regulation, Art 3(1)(a).
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question, and consequently this court has jurisdiction regarding matri-

monial property issues arising in this case.  The provisions of marriage 

contracts which govern property relationships between the spouses and 

in their relations with third parties, as a result of marriage or its disso-

lution, should be classifi ed as a matrimonial property agreement within 

the meaning of the Matrimonial Property Regulation. The provisions of 

marriage contracts which govern the creation, modifi cation or termina-

tion rights to the future estate or estates of one the spouses or both of 

them should be classifi ed as an agreement as to succession within the 

meaning of the Succession Regulation.     

3 Choice-of-court agreements under the Succession Regulation 

3.1 The reasons for the inclusion of choice-of-court agreement 
provisions in the Succession Regulation 

The Succession Regulation has been called ‘the most ambitious 

and comprehensive project concerning measures aimed at ensuring the 

compatibility of rules applicable in the Member States concerning con-

fl ict-of-law and jurisdiction’.43 This compatibility is achieved through a 

set of mechanisms, one of which consists of the possibility to conclude 

a choice-of-court agreement of a court or courts of the Member State 

whose law has been chosen as applicable to succession by the deceased. 

The choice-of-court agreement provided by the Succession Regulation 

can facilitate the inheritance proceedings for the heirs and other parties 

concerned by the succession. This is particularly the case if the state of 

habitual residence of the deceased at the time of death and the state of 

his or her nationality (which is also the state of residence and nationality 

of the heirs and other parties concerned) do not coincide. The absence 

of a choice-of-court agreement would lead to the determination of juris-

diction under Article 4 or Article 10 of the Succession Regulation, which 

in this situation means that the parties concerned should apply to the 

court of the state other than a court of the state of their residence and 

nationality. Thus, the choice-of-court agreement can render the inheri-

tance proceedings more convenient for the parties concerned. Besides, it 

gives them other benefi ts than those given by any other choice-of-court 

agreement.44

 

43  David Paulus, ‘Succession and Company Law’ in S Bariatti, I Viarengo, FC Villata (coor-

dinators), Towards the Entry into Force of the Succession Regulation: Building Future Unifor-

mity upon Past Divergencies (Università degli Studi di Milano 2016) 133. 

44  Usually they include certainty, predictability to the parties, the possibility to lower costs, 

and some other benefi ts. See Zheng Sophia Tang, ‘Confl ict of Jurisdiction and Party Auton-

omy in Europe’ (2012) 59(3) Netherlands International Law Review 321, 323. 
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Moreover, the choice-of-court agreement provided by the Succession 

Regulation in some sense facilitates the application of the law for the 

court exercising jurisdiction in a particular inheritance case, because it 

leads to the application of the court’s own law.

Despite the advantages of the choice-of-court agreement, neither the 

Proposal for the Succession Regulation45 nor the Draft Report on the 

Proposal for the Succession Regulation46 provided the possibility to con-

clude a choice-of-court agreement to allow for synchronisation between 

the applicable law and jurisdiction in the case where a deceased per-

son has chosen an applicable law to the succession. As follows from the 

Comments to Article 5 of the Proposal for the Succession Regulation, the 

court of the state whose law was chosen by the deceased could be consid-

ered as more appropriate, although referral to it should not be automat-

ic. This approach has been criticised.47 Indeed, under the Proposal for 

the Succession Regulation, the jurisdiction of the courts of the states of 

the chosen law depended not on the discretion of the parties concerned, 

but on the court’s discretion based on the request of one of them.  This 

conclusion follows from its Article 5(1), under which the court seized in 

accordance with Article 4 had the powers at the request of one of the 

parties to stay proceedings and invite the parties to seize the courts of 

a Member State whose law was chosen by the deceased to govern the 

succession ‘if it considers that the courts of the Member State whose law 

has been chosen are better placed to rule on the succession’. Certainly, 

this could create some inconvenience to the other parties concerned who 

did not make a request.48 

45   Commission, ‘Proposal for a Regulation of the European Parliament and of the Council 

on jurisdiction, applicable law, recognition and enforcement of decisions and authentic 

instruments in matters of succession and the creation of a European Certifi cate of Succes-

sion’ COM (2009) 0154 fi nal.

46  European Parliament, ‘Draft Report on the Proposal for a regulation of the European 

Parliament and of the Council on jurisdiction, applicable law, recognition and enforcement 

of decisions and authentic instruments in matters of succession and the creation of a Eu-

ropean Certifi cate of Succession’ COD (2009) 0157.

47   Eva Lein,  ‘Artikel 5 EuErb VO’ in Anatol Dutta, Johannes Weber (eds), Internationales 

Erbrecht: EuErbVO, Erbrechtliche Staatsverträge, EGBGB, IntErbRVG, IntErbStR, IntSchen-

kungsR (CH Beck 2016) 114. However, the Draft Report on the Proposal, although it con-

tained some amendments to Article 5, did not offer to include into the future Regulation 

provisions concerning choice-of-court agreements.

48  The possibility to make the determination of jurisdiction in the case of choice of law 

made by the deceased dependent on the discretion of the deceased or the court has been 

discussed in doctrine. In particular, it was proposed to amend Article 5 of the Succession 

Regulation in such a way as to allow the deceased to choose not only the applicable law of 

the Member State, but also a court or courts of that Member State to rule on succession 

matters. If the deceased has chosen the law of the Member State but has not chosen the 

jurisdiction, the courts of the Member State whose law was chosen obtain exclusive juris-

diction to rule on succession matters automatically. It is expected that such amendments 
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The fact that Article 25 of the Brussels I bis Regulation,49  Article 

4 of the Maintenance Regulation,50 and the national legislation of some 

Member States granted the right to conclude a choice-of-court agree-

ment,51 and Article 87(2) of Switzerland’s Federal Code on Private In-

ternational Law provided a mechanism of synchronisation between law 

and forum of the state of citizenship of the deceased if the deceased  had 

his or her last domicile abroad,52 also served as arguments to include in 

the Succession Regulation the provisions regarding the choice-of-court 

agreement.53 

Thus,  the main reason for the inclusion in the Succession Regula-

tion of the rules admitting the choice-of-court agreements was the de-

sire to achieve synchronisation between jurisdiction and applicable law 

for the facilitation of the succession process for the parties concerned 

and for the court. An additional reason for this inclusion was that the 

choice-of-court agreements were already known in other EU Regulations 

dealing with the cross-border jurisdiction and private international law 

rules of some countries.   

would provide synchronisation between law and forum in all cases when the deceased has 

chosen the applicable law (the current version of Article 5 will not always lead to this result, 

since the parties concerned may not conclude a choice-of-court agreement)  and would 

increase the predictability of the succession process. Besides, it would facilitate the pro-

cess, since examination of whether all the parties of the proceedings were the parties to a 

choice-of-court agreement would be unnecessary. Brosch (n 30) 233-237. However, despite 

the benefi ts of these possible amendments, we support another point of view, according to 

which giving the deceased the right to choose the jurisdiction for the proceedings, in which 

he or she will not be involved, since they will take place after his or her death, will unjustly 

restrict the parties concerned in choosing the jurisdiction. Fabrizio Marongiu Buonaiuti, 

‘Article 5: Choice-of-Court Agreement’ in Calvo Caravaca, Davì and Mansel (n 8) 151. This 

fully applies also to the automatic grant of jurisdiction to the courts of the Member State 

whose law was chosen, since the convenience of the parties is more important than the 

synchronisation between law and forum, which contributes to the convenience of the court.

49  Council Regulation (EC) 2201/2003 of 27 November 2003 concerning jurisdiction and 

the recognition and enforcement of judgments in matrimonial matters and the matters of 

parental responsibility, repealing Regulation (EC) 1347/2000 [2003] OJ L338/1.

50  Council Regulation (EC) 4/2009 of 18 December 2008 on jurisdiction, applicable law, 

recognition and enforcement of decisions and cooperation in matters relating to mainte-

nance obligations [2009] OJ L7/1.

51  Among them are Germany, Austria, Belgium, Greece, and the Netherlands. See Deutsch-

es Notarinstitut, Heinrich Dörner, Paul Lagarde, ‘Étude de droit comparé sur les règles 

de confl its de juridictions et de confl its de lois relatives aux testaments et successions 

dans les Etats membres de l’Union Européenne. Rapport Final: Synthèse et Conclusions 

18 septembre/8 novembre 2002’19 <http://ec.europa.eu/civiljustice/publications/docs/

testaments_successions_fr.pdf> accessed  10 May 2019.

52     Bundesgesetz über das Internationale Privatrecht (IPRG) vom 18. Dezember 1987 

(Stand am 1. Januar 2019) <www.admin.ch/opc/de/classifi ed-compilation/19870312/in-

dex.html>  accessed 10 May 2019.

53    Lein (n 47) 114-115.
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3.2 Precondition for a choice-of-court agreement

In comparison with court-of-choice agreements provided by other 

EU regulations, the court-of-choice agreement under the Succession 

Regulation has some distinctive features which include a special precon-

dition for the conclusion of such an agreement.

As follows from Article 5(1) of the Succession Regulation, the possi-

bility to conclude a choice-of-court agreement depends on whether the 

deceased has chosen the law of the Member State54 according to Article 

22 of the Succession Regulation. This is why the role of jurisdictional 

party autonomy is assessed as complementary to the role of party au-

tonomy regarding the applicable law.55 However, the party autonomy pro-

vided by Article 22(1) is very restricted and allows the choice of only the 

law whose nationality the deceased possessed at the time of making the 

choice or at the time of death. Thus, one can conclude that in order to 

choose the law of the Member State, the deceased should possess the 

nationality of this State either at the time of making the choice or at the 

time of death.56 At the same time, the wording of Article 22 of the Succes-

sion Regulation (which should be read together with Article 20 that sets 

the universal application of the law determined under this Regulation) 

does not preclude the deceased from choosing the law of the third state 

if he or she possesses its nationality at the time of making the choice or 

at the time of death. However, since Article 5(1) of the Succession Regu-

lation grants the right to choose the jurisdiction of a court or courts of 

the Member States, the choice of law of the third state as applicable to 

the succession excludes the possibility of concluding a choice-of-court 

agreement for the parties concerned under the Succession Regulation.57 

Neither can the parties concerned conclude a choice-of-court agreement 

in favour of the courts of the third states in this situation under the rules 

of the national law of any Member State.58

54  As follows from Recitals 82 and 83 of the Succession Regulation, the United Kingdom 

and Ireland, as well as Denmark, are not bound by this Regulation. They are also not sub-

ject to its application. Thus, the term ‘Member State’ under the Succession Regulation does 

not refer to them.  

55   Buonaiuti (n 48) 149.

56  If the deceased who did not possess the nationality of the Member State at the moment 

of making a choice chose the law of the Member State as a law governing the succession, 

the choice will be valid provided that he or she has received the nationality of that Member 

State by the time of death.  Paul Lagarde, ‘Article 22’  in  Ulf Bergquist and others (eds), EU 

Regulation on Succession and Wills Commentary (Verlag Dr Otto Schmidt KG 2015) 128.

57  Brosch (n 30) 132.

58   Haris Pamboukis and AP Sivitanidis, ‘Article 5: Choice-of-Court Agreement’ in Pambou-

kis (n 7) 121; Nikolaidis (n 13) 83; Lein (n 24) 115.
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This approach is explained by the impossibility to provide the juris-

diction of third-country courts by EU law.59 At the same time, it does not 

allow for synchronisation between the applicable law and jurisdiction, 

which, according to recitals 23 and 27 of the Succession Regulation, is 

one of its main goals (in the case of the law and jurisdiction of the Mem-

ber States).60  This situation was considered regrettable since, in the case 

of the choice of law of a third country as applicable to the succession, 

the parties concerned cannot conclude a choice-of-court agreement even 

with derogation effect, which under certain circumstances may lead to a 

confl ict of jurisdictions.61

Other authors go further and suggest setting not only the mere ad-

mission of the possibility to conclude a choice-of-court agreement but also 

the provision of common rules of the Succession Regulation, which will al-

low the courts of the Member States to decline their jurisdiction in favour 

of the third-country courts if the parties concerned have chosen the law of 

that country as applicable to succession and  the jurisdiction of its courts 

provided that they have the power to rule on succession as a whole62 and 

to amend the Succession Regulation with rules focused on cases of lis 

pendens and of related actions pending before a third country, as well as  

rules concerning the recognition and enforcement in the Member States 

of decisions rendered by the third-country courts in succession matters.63 

If the courts of the third state are not allowed to rule on succession as a 

whole,  the courts of the Member State will have the subsidiary jurisdic-

tion provided by Article 10 of the Succession Regulation.64  

We support the idea of giving the parties concerned the right to 

conclude a choice-of-court agreement in favour of the court (courts) of a 

third state if the law of this state was chosen as applicable to the suc-

cession. Indeed, in certain cases65 this will allow for the avoidance of the 

59     Buonaiuti (n 48) 156.

60  ibid.

61  Lein (n 47) 115. To give an example of such a confl ict, the author mentions the case 

when jurisdiction can be determined both under Article 87(2) of Switzerland’s Federal Code 

on Private International Law and under the rules of the Succession Regulation.  See Lein 

(n 47) 116. 

62   Fabrizio Marongiu Buonaiuti, ‘ The EU Succession Regulation and Third Country Courts’ 

(2016) 12(3) Journal of Private International Law 545, 553.

63  ibid, 564.

64  ibid 563-564.

65  For instance, if under the law of the third state its courts have jurisdiction to rule on 

succession matters in the case where  the deceased who had his last habitual residence 

abroad possessed  its nationality and chose its law as applicable to the succession or ju-

risdiction of its courts and if  the last habitual residence of that deceased was the Member 

State whose courts have jurisdiction to rule on succession as a whole under Article 4 of  the 

Succession Regulation.
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confl ict of jurisdictions. Consequently, the offer to amend the Succession 

Regulation rules on declining jurisdiction, lis alibi pendence, related ac-

tions and the recognition and enforcement of decisions in this regard 

should also be supported.

Since Article 5 of the Succession Regulation stipulates that the 

choice of law made under Article 22 of this Regulation may constitute 

a ground for the conclusion of a choice-of-court agreement, it should be 

only a choice of law made to the succession as a whole. Thus, the choice 

of law made by the deceased regarding the admissibility, substantive 

validity of disposition upon death,66 and the binding effects of the agree-

ment as to succession between the parties, including the conditions 

for its dissolution,67 will not allow the parties concerned to conclude a 

choice-of-court agreement.68 However, as was rightly noticed, this ‘small 

choice of law’ will lead to a break up between law and forum. Therefore, 

it would be better to extend the scope of Article 5 to the cases where a 

deceased person has made a limited choice of law, provided by Articles 

24(2) and 25(3) of the Succession Regulation, since it would allow for at 

least partial synchronisation.69 

In should be mentioned that the law of the Member State whose na-

tionality the deceased possessed at the time of death can be applicable 

not only because of the choice made by the deceased, but also on some 

other grounds: eg as a consequence of the application of renvoi rules70  or 

rules on the application of the law of the State with which the deceased 

was more closely connected.71  However, governing the succession to the 

law of the Member State whose nationality the deceased possessed on 

these grounds will not entitle the parties concerned to conclude a choice-

of-court agreement, since Article 5 requires the choice of law made by 

the deceased as a precondition for the conclusion of a choice-of-court 

agreement.72 

Under Article 22(2) of the Succession Regulation, the choice of law 

‘shall be made expressly in a declaration in the form of a disposition of 

property upon death or shall be demonstrated by the terms of such a 

disposition’. As to the second type of choice, it is considered that it should 

66  Succession Regulation, Arts 24(2), 25(3).

67  Succession Regulation, Art 25(3).

68  Buonaiuti  (n 48)154.

69  Marlene Brosch, Rechtswahl und Gerichtsstandsvereinbarung im internationalrn Fami-

lien- und Erbrecht der EU (Mohr Siebeck, Tuebingen 2019) 133.

70  Succession Regulation, Art 34(1)(a).

71  Succession Regulation, Art 21(2).

72   Felix Odersky, ‘Article 5’ in Ulf Bergquist and others (n 56) 72.
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follow from the terms of disposition of property upon death.73 Regarding 

the explicit choice of law, opinions vary. Under one point of view, the re-

quirement of Article 22(2) of the Succession Regulation means that the 

choice of law should be made in a disposition of property upon death.74 

The second approach is that there is no need to include a choice of law 

to the disposition upon death; rather, it should meet the formal require-

ments of such a disposition.75 

In our opinion, since Article 22(2) of the Succession Regulation does 

not require that an express choice of law be included in the disposition 

upon death, such a choice can be made in the disposition upon death 

or in a separate document. However, in any case, this choice should 

meet the formal requirements of the disposition upon death and concern 

‘succession as a whole’, as Article 22(1) of the Succession Regulation re-

quires.    

If the testator has revoked his or her choice of law or modifi ed it 

to the law of the third state under Article 22 of the Succession Regula-

tion, the parties will not be able to conclude a choice-of-court agreement, 

since the requirements of Article 5 will not be met. The choice-of-court 

agreement concluded by the parties despite the revocation of the choice 

of law or its modifi cation to the law of the third state is invalid.76   

In our opinion, the parties concerned by the succession should have 

the possibility to conclude a choice-of-court agreement not only in situ-

ations where the deceased has chosen the law applicable to succession, 

but also in cases where the application of the confl ict of laws rules of the 

Succession Regulation lead to the application of the law of the Member 

State whose nationality the deceased possessed. This will contribute to 

synchronisation between law and jurisdiction, and thus will create an 

additional mechanism to achieve one of the aims of the Succession Reg-

ulation provided by its Recital 27.

3.3 The content of the choice-of-court agreement and its effects

As follows from the wording of Article 5(1) of the Succession Reg-

ulation, the content of a choice-of-court agreement covers: the circle of 

73  Lagarde (n 56) 129; Dimitrios Stamatiadis, ‘Article 22: Choice of Law’ in Pamboukis (n 7) 

230;   Esperanza Castellanos Ruiz, ‘Article 22: Choice of Law’   in Calvo Caravaca, Davì and  

Mansel (n 8) 344. Recital 39 of the Succession Regulation gives the following examples of 

such situations: ‘the deceased had referred in his disposition to specifi c provisions of the 

law of the State of his nationality or where he had otherwise mentioned that law’.

74  Lagarde (n 56) 129; Stamatiadis (n 73) 230.

75  Castellanos Ruiz (n 73) 345.

76  Lein (n 47) 118.
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issues to be solved by the chosen court; the type of jurisdiction of the 

chosen court; the chosen court or courts of the Member State.

The circle of issues regarding which the parties can conclude a 

choice-of-court agreement covers ‘any succession matter’ in the English 

version of the Succession Regulation. In comparison, the general juris-

diction rule of Article 4, applicable in the absence of a choice-of-court 

agreement, provides the jurisdiction to rule on ‘succession as a whole’. 

Versions in most other languages have the same meaning: in Croatian ‘o 

svim nasljednim stvarima’ and ‘o naslje ivanju u cijelosti’; in French ‘sur 

toute succession’ and ‘l’ensemble d’une succession’, respectively. Thus, 

the parties concerned may specify that the chosen court will rule on any 

issue of ‘succession’ in the meaning of  Article 3(1)(a) (which determines 

the notion of ‘succession’), Article 23(2) of the Succession Regulation 

(which specifi es the circle of issues covered by ‘succession as a whole’) 

taking into account all the exclusions of its scope provided by Article 

1(2) of the Succession Regulation. The wording of Recital 28 of the Suc-

cession Regulation allows us to conclude that the parties concerned can 

conclude a choice-of-court agreement which covers all issues connected 

with succession or a particular issue if the decision made by a chosen 

court on that issue does not affect the rights of the other parties to the 

succession.77 If the parties concerned have not specifi ed the issues cov-

ered by the choice-of-court agreement, the agreement is considered one 

that includes all judicial procedures.78 However, in our opinion, this con-

clusion should not be made automatically and it would be appropriate to 

determine the parties’ intent in each case. 

The German version of Article 5 of the Succession Regulation uses 

the term ‘Erbsachen’ to stipulate the circle of issues which may be sub-

mitted to the chosen court (courts), which, unlike the term in other lan-

guage versions, cannot be determined by reference to Article 3(1)(a) of the 

Succession Regulation, since the German version of this provision uses 

the term ‘Rechtsnachfolge von Todes wegen’, which does not coincide 

with the term employed in Article 5 of the Succession Regulation.  Never-

theless, commentators explain that the meaning of this term should not 

differ from the meaning of the similar term in other languages, since its 

interpretation should be made autonomously, taking into consideration 

the versions in other languages and the provisions of Articles 1 and 23 

of the Succession Regulation.79

77  Eva Lein, ‘Artikel 4 EuErb VO’ in Anatol Dutta, Johannes Weber (eds), Internationales 

Erbrecht: EuErbVO, Erbrechtliche Staatsverträge, EGBGB, IntErbRVG, IntErbStR, IntSchen-

kungsR (CH Beck 2016) 106.

78   Pamboukis and Sivitanidis (n 58) 125.

79  Lein (n 77) 106.
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Article 5(1) of the Succession Regulation provides that the jurisdic-

tion which is granted to the court (courts) of a particular Member State 

under the choice-of-court agreement is an exclusive one, which means 

that only the chosen court or courts have the jurisdiction to consider the 

case submitted to the court under the agreement.80 The jurisdiction of 

the chosen court (courts) arises on the basis of Articles 5 and 7(a) of the 

Succession Regulation.81 On the other hand, the effective choice-of-court 

agreement deprives the courts whose jurisdiction  could be determined 

under the other  rules of jurisdiction (Articles 4 and 10 of the Succes-

sion Regulation) from ruling on issues covered by the choice-of-court 

agreement.82 In this situation, the court seized under  Articles 4 or 10 

of the Succession Regulation should decline its jurisdiction according 

to Article 6(b) of the Succession Regulation. This is why it is recognised 

that the choice-of-court agreement under the Succession Regulation has 

prorogation (for the chosen court or courts) and derogation (for the courts 

which might have jurisdiction under Articles 4 or 10 of the Succession 

Regulation) effects.83  

Since the general jurisdiction of the Succession Regulation which 

covers both contentious and non-contentious proceedings84 is conferred 

on a chosen court,85 its prorogated jurisdiction also encompasses both 

types of proceedings, including the competence to issue a European Cer-

tifi cate of Succession.86   

As follows from Article 5 of the Succession Regulation, the parties 

concerned may choose a particular court or courts of a Member State 

whose nationality the deceased possessed either at the moment of choice 

of law applicable to the succession  or at the moment of death. In the 

fi rst case, the choice-of-court agreement determines international and 

internal jurisdiction. In the second case, the internal law of a particu-

80   Pamboukis and Sivitanidis (n 58) 125. However, there are some declarations of the par-

ties concerned which can be considered by a court other than a chosen court. They include 

declarations of acceptance or waiver of succession, of a legacy, or of a reserved share, which 

under Article 13 of the Succession Regulation can be considered by the court of the Member 

State of the habitual residence of any person who is entitled to make the respective decla-

ration ‘in addition to the court having jurisdiction’. Lein  (n 47) 118.   

81  Pamboukis and Sivitanidis (n 58) 124.

82   Lein (n 47) 119.

83  Pamboukis and Sivitanidis (n 58) 124; Lein (n 47) 119.

84  This conclusion is made from Article 3(2) and Recital 20 of the Succession Regula-

tion. See Alfonso-Luis Calvo Caravaca, ‘Article 4: General Jurisdiction’ in Calvo Caravaca, 

Davì and  Mansel (n 8) 134; Felix Odersky, ‘Article 4’  in Ulf Bergquist and others (n 56) 

65.  CJEU has made this conclusion from Recital 59 of Succession Regulation. See Case 
C-20/17 Oberle ECLI:EU:C:2018:485 para 43.

85   Succession Regulation, Art 6 (b).

86  See, Succession Regulation, Art 64.
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lar Member State specifi es the court which has subject matter and ter-

ritorial jurisdiction.87 The possibility to choose a specifi c court of the 

Member State may create confl ict between subsequent choice-of-court 

agreements. In this case, the latter agreement should prevail over the 

earlier one.88

3.4 Parties to the choice-of-court agreement

Article 5(1) of the Succession Regulation admits the conclusion of 

a choice-of-court agreement between ‘the parties concerned’. This term 

is not explained in the Succession Regulation. Therefore, it needs inter-

pretation, which should be done autonomously.89  Since  the choice-of-

court agreement can deal with only certain issues and consequently can 

concern only some persons,  it should be determined on a case-by-case 

basis.90 Most authors agree that the circle of parties concerned may in-

clude heirs (testate and intestate), legatees and other benefi ciaries, spec-

ifi ed by a disposition upon death or a disposition inter vivos.91 According 

to one point of view, it encompasses all parties whose rights and duties 

arise from succession, including creditors.92 Such inclusion is explained 

by the benefi ts of unity with regard to the regulation of succession, since 

creditors’ claims constitute the liabilities of the inheritance.93  Another 

idea is that the creditors are not suffi ciently concerned since they can 

seize the court that has jurisdiction under Article 4 even if a choice-of-

court agreement exists.94 

In our opinion, since ‘succession’ under Article 3(1)(a) of the Succes-

sion Regulation is understood as a ‘…transfer of assets, rights and obli-

gations by reason of death…’,    creditors are not the parties concerned by 

succession, because, despite the fact that their claims can be satisfi ed in 

the case of death of their debtor, the reason for this satisfaction is not the 

death of the deceased, but the contract or other juridical act which cre-

ated contractual or non-contractual obligations for the deceased. Thus, 

the creditors are concerned not with the succession but with the per-

formance of contractual or non-contractual obligations under which the 

deceased was a debtor. This is why we agree that creditors’ actions are 

87  Lein (n 47) 118.

88  Buonaiuti (n 48)160.

89  Odersky  (n 72) 72.

90  Pamboukis and Sivitanidis (n 58) 123-124; Lein (n 47) 116

91  Lein (n 47) 116; Odersky (n 72) 73.

92  Lein (n 47) 116;  Pamboukis and Sivitanidis (n 58) 124.

93  Pamboukis and Sivitanidis (n 58) 124.

94   Odersky (n 72) 73.
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not succession ones and should be governed by the rules of the private 

international or procedural law applicable to the respective action (eg the 

Rome I Regulation or the Brussels I bis Regulation).95

It is considered that in contentious proceedings, the circle of parties 

concerned covers only the claimant (or applicant) and the defendant, 

since the decisions rendered in these proceedings bind only them.96 The 

determination of the ‘parties concerned’ in non-contentious proceedings 

has been seen as more complicated, especially if they are aimed at de-

termining the heirs or benefi ciaries or the validity of a will.97 Conse-

quently, it may happen that not all the parties concerned are parties to 

the choice-of-court agreement. In this case, Article 9 of the Succession 

Regulation should be applied.98

In principle, under the Succession Regulation, the deceased cannot 

choose jurisdiction to succession matters unilaterally. However, some au-

thors admit the choice-of-court agreement, included in an agreement as 

to succession if it is allowed by the applicable national law.99 At the same 

time, they emphasise that such a choice-of-court agreement should be 

observed only if all the parties concerned by a particular succession is-

sue, submitted to a chosen court, have expressed their consent with this 

choice-of-court agreement.100 We support the idea that a choice-of-court 

agreement can be concluded by the parties to the agreement as to suc-

cession, especially since Article 9 of the Succession Regulation provides 

an opportunity for  the parties to the proceedings who were not party to 

the choice-of-court agreement to enter an appearance without contest-

ing the jurisdiction of the chosen court (if they would like this court to 

continue to exercise jurisdiction) or contest its jurisdiction. In the latter 

case, the court provided by the choice-of-court agreement should decline 

its jurisdiction.101   

3.5 Form of choice-of-court agreement, the moment of its 
conclusion and substantive validity

A choice-of-court agreement should be concluded in written form, 

contain the signatures of the parties concerned, and the date. Commu-

nication by electronic means is deemed equivalent to writing if it provides 

95  Lein (n 47) 116.

96  Odersky (n 72) 72-73.

97  ibid, 73.

98  Lein (n 47) 117.

99  ibid.

100  ibid.

101  Succession Regulation, Art 9(2).
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a durable record of the agreement.102 Since the provision regarding elec-

tronic means sets down nothing as to the signature and date, it was con-

cluded that a choice-of-court agreement concluded by electronic means 

should contain these elements.103 However, there are different points of 

view as to the mode in which such a signature can be made. According 

to one view, it is suffi cient if the agreement is  signed, scanned and trans-

mitted or if it is signed by a qualifi ed electronic signature.104 Another 

view is that in this case the choice-of-court agreement should contain 

an electronic signature,105 a ‘digital signature or other technical means 

of securing the provenance of the communication from the person ap-

pearing as a sender’.106 If one of the parties concerned who is a party to 

the proceeding does not have such a signature, he or she may expressly 

accept the jurisdiction of the chosen court according to Article 7(c) of the 

Succession Regulation.107  Actually, Article 5(2) of the Succession Reg-

ulation does not require a qualifi ed electronic signature for a choice-of-

court agreement, but only a durable record of a signed and dated agree-

ment. So, any means which meet these requirements, including sending 

a signed, scanned and transmitted agreement by email, can be used. 

However, in the case of the conclusion of a choice-of-court agreement by 

electronic means, the parties concerned may sign it on different dates. 

In our opinion, in this situation the agreement is concluded on the date 

when the party who has signed the agreement most recently has sent it 

to the other parties concerned. Since the Succession Regulation does not 

specify that the choice-of-court agreement should constitute one docu-

ment, we support the idea that it can be concluded by the changing of 

separate documents, provided that their content is evident.108

The Succession Regulation is silent about the moment by which the 

choice-of-court agreement can be concluded. This is why it is recognised 

that it can be concluded before the beginning of the succession proceed-

ing, and even before the opening of succession, in other words during the 

lifetime of the deceased (eg in the succession agreement) provided that 

it is concluded by all the parties concerned.109 However, more often such 

102  Succession Regulation, Art 5(2).

103   Lein  (n 47) 118.

104  Odersky  (n 72) 75; Pamboukis and Sivitanidis (n 58) 123.

105   Lein  (n 47) 118; 

106  Buonaiuti  (n 48) 158.

107   Lein (n 47) 118.

108   Odersky (n 72) 75.

109  Lein (n 47) 118; Odersky (n 72) 75. However, under Article 9 of the Succession Regula-

tion, even if the choice-of-court agreement was not concluded by all the parties concerned, 

the chosen court may still have jurisdiction to rule on the case if the parties concerned enter 

an appearance without contesting the jurisdiction of the court. 
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agreements are concluded after the opening of succession, since from 

this moment the parties concerned know for sure whether  the deceased 

has chosen the law of the Member State as applicable to the succession 

whose nationality the deceased possessed at the moment of making the 

choice or at the moment of death.110 

The substantive validity of the choice-of-court agreement is not gov-

erned by the Succession Regulation. We agree that in such circumstanc-

es this issue can be solved analogously to the solution of Article 25 of 

the Brussels I bis Regulation,111, 112 that is, to determine the substantive 

validity of the choice-of-court agreement under the law of the Member 

State whose court (courts) receive jurisdiction according to the choice-

of-court agreement. Since the chosen court (courts) can be only courts 

of the Member State whose law was chosen to govern the succession, the 

substantive validity of the choice-of-court agreement will be determined 

under the own law of the court, which governs succession as a whole.113 

The substantive validity of the choice-of-court agreement should be 

determined at the moment of making a decision regarding international 

jurisdiction.114 The other possible moments (the time of the conclusion of 

the choice-of-court agreement and the time the court is seized, which are 

stipulated, for example, by Article 4 of the Maintenance Regulation115) 

are inappropriate for the choice-of-court agreement under the Succes-

sion Regulation because  the jurisdiction which is granted to the court 

by this agreement covers contentious and non-contentious proceedings 

and, as was mentioned above, in the latter type of proceedings one can 

face a situation where not all the parties were known at the moment 

of the conclusion of the agreement or even at the moment of seizing a 

court.116   

110  Buonaiuti (n 48) 152.

111   Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 

December 2012 on jurisdiction and the recognition and enforcement of judgments in civil 

and commercial matters (recast) [2012] OJ L351/1.

112  Buonaiuti (n 48) 159; Brosch (n 30) 150. Marlene Brosch also suggests amending Arti-

cle 5 of the Succession Regulation by a provision which is similar to the rule of Article 25 of 

the Brussels I bis Regulation.  Brosch (n 30) 243, 244.

113  ibid.

114  Brosch (n 30) 151.

115  Council Regulation (EC) No 4/2009 of 18 December 2008 on jurisdiction, applicable 

law, recognition and enforcement of decisions and cooperation in matters relating to main-

tenance obligations [2009] OJ L7/1.

116  Brosch (n 30) 151.
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4 Choice-of-court agreements under the Matrimonial Property 
Regulation 

4.1 Reasons for the inclusion of the choice-of-court agreement in 
the Matrimonial Property Regulation 

The destiny of the development of rules on the choice-of-court agree-

ment under the Matrimonial Property Regulation was similar to the 

drafting of the respective provisions of the Succession Regulation. De-

spite the fact that the Green Paper adopted by the Commission on the 

outset of the creation of the Matrimonial Property Regulation provided 

that ‘it would be advisable to preserve a degree of consistency between 

the rules on jurisdiction and the confl ict rules, and to provide for a choice 

of court by the spouses’,117  the Proposal of the Commission of 2011118 did 

not contain any rules regarding choice-of-court agreements. The respec-

tive provisions of Article 7 appeared in the Proposal of the Commission 

of 2016.119 According to the Explanatory Memorandum to this Proposal, 

they were included ‘to enhance predictability and the freedom to choose 

of the spouses’.120   For this reason, Article 7 of the Proposal of the Com-

mission of 2016 provided the possibility for the conclusion of a choice-of-

court agreement for the spouses in favour of the courts  of the Member 

State whose law applies to the matrimonial property regime or the courts 

of the Member State of the celebration of the marriage. This approach 

was maintained in the Matrimonial Property Regulation (although with 

a slight difference: the Matrimonial Property Regulation does not use the 

term ‘celebration of marriage’; instead, it employs the term ‘conclusion of 

marriage’).  It is obvious that the possibility to choose the courts of the 

Member State whose law is applicable to the case was given to provide 

synchronisation between the jurisdiction and the applicable law, which 

usually facilitates the proceedings. Both possibilities were granted ‘to in-

crease legal certainty, predictability and the autonomy of the parties.’121

117  Commission, ‘Green Paper on the confl ict of laws in matters concerning matrimonial 

property regimes, including the question of jurisdiction and mutual recognition’ COM 

(2006) 400 fi nal.

118   Commission, ‘Proposal for a Council Regulation on jurisdiction, applicable law and the 

recognition and enforcement of decisions in matters of matrimonial property regimes’ COM 

(2011) 126 fi nal.

119  Commission, ‘Proposal for a Council Regulation on jurisdiction, applicable law and the 

recognition and enforcement of decisions in matters of matrimonial property regimes’ COM 

(2016) 126 fi nal.

120  Commission, Explanatory Memorandum to Proposal for a Council Regulation on ju-

risdiction, applicable law and the recognition and enforcement of decisions in matters of 

matrimonial property regimes 2016, para 5.2.

121  Matrimonial Property Regulation, Recital 36.
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In comparison with the parties’ autonomy to choose the law appli-

cable to the matrimonial property regime, the autonomy to conclude a 

choice-of-court agreement under the Matrimonial Property Regulation 

was defi ned as ‘lower’,122 since Article 22 of the Matrimonial Property 

Regulation which governs the choice of applicable law is located at the 

beginning of the chapter ‘Applicable Law’ and sets down the primary 

paths of the determination of the applicable law, while  Article 7 of the 

Matrimonial Property Regulation which stipulates the rules regarding 

the choice of court is situated after the rules, which provide the pri-

mary principles of jurisdiction aimed at avoiding parallel proceedings 

of contiguous inheritance and family disputes.123 Therefore, the choice-

of-court agreement under the Matrimonial Property Regulation plays a 

subsidiary role and can be concluded only in limited cases.124     

4.2 Content of a choice-of-court agreement, its parties, form and 
substantive validity 

As follows from Articles 7, 6, 5, 4, Recital 34  of the Matrimonial Prop-

erty Regulation, the parties to a choice-of-court agreement may agree to 

submit a matter of the spouses’ matrimonial property regime (except for 

matters of succession of a spouse;  matters of the matrimonial property 

regime arising in connection with divorce, legal separation or marriage 

annulment; matters of the matrimonial property regime linked to pro-

ceedings pending before the court of a Member State on the succession 

of a spouse or on divorce, legal separation or marriage annulment) to the 

courts specifi ed in Article 7 of this Regulation. The term ‘matrimonial 

property regime’ should be interpreted autonomously and includes ‘any 

property relationships, between the spouses and in their relations with 

third parties, resulting directly from the matrimonial relationship, or the 

dissolution thereof’.125 It covers issues of the management and liquida-

tion of matrimonial property, including liquidation as a result of death 

of one of the spouses.126 Article 27 of the Matrimonial Property Regula-

tion which specifi es the scope of the law applicable to the matrimonial 

property regime allows for an approximate list of issues,127 considered as 

matrimonial property issues by this Regulation, to be determined.

122  Brosch (n 30) 98. 

123  ibid.

124  ibid.

125  Matrimonial Property Regulation, Recital 18.

126  Matrimonial Property Regulation, Recital 18.

127  The list is not exhaustive, since Article 27 of the Matrimonial Property Regulation pro-

vides that the ‘law applicable to the matrimonial property regime pursuant to this Regu-

lation shall govern, inter alia…’. In comparison, the Succession Regulation sets down an 



294 Iryna Dikovska: Can a Choice-of-Court Agreement Included in a Marriage Contract Meet...

However, it should be noted that not only Article 7 of the Matrimo-

nial Property Regulation provides the rules of choice-of-court agreement, 

since Article 5(2) of this Regulation sets down that:  

jurisdiction in matters of matrimonial property regimes  arising in con-

nection with divorce, legal separation or marriage annulment shall be 

subject to the spouses’ agreement where the court that is seised to rule 

on the application for divorce, legal separation or marriage annulment: 

(a) is the court of a Member State in which the applicant is habitually 

resident and the applicant had resided there for at least a year imme-

diately before the application was made, in accordance with the fi fth 

indent of Article 3(1)(a) of Regulation (EC) No 2201/2003; (b) is the court 

of a Member State of which the applicant is a national and the appli-

cant is habitually resident there and had resided there for at least six 

months immediately before the application was made, in accordance 

with sixth indent of Article 3(1)(a) of Regulation (EC) No 2201/2003; 

(c) is seised pursuant to Article 5 of Regulation (EC) No 2201/2003 in 

cases of conversion of legal separation into divorce; or (d) is seised pur-

suant to Article 7 of Regulation (EC) No 2201/2003 in cases of residual 

jurisdiction. 

This means that in order to submit matrimonial property matters 

 arising in connection with divorce, legal separation or marriage annul-

ment to the court which has jurisdiction under the rules, as mentioned 

in Article 5(2) of the Matrimonial Property Regulation, the parties have 

to conclude the relevant choice-of-court agreement.128 If they have not 

concluded such an agreement, the court, which is seized under the rules 

mentioned in Article 5(2) of the Matrimonial Property Regulation, does 

not have jurisdiction to solve matrimonial property matters arising in 

connection with divorce, legal separation or marriage annulment. In this 

case, jurisdiction to solve such matters should be determined under Ar-

ticle 6 of the Matrimonial Property Regulation which specifi es jurisdic-

tion in cases ‘where no court of a Member State has jurisdiction pursu-

ant to Article 4 or 5…’. 

Under Article 7 of the Matrimonial Property Regulation, the spouses 

can conclude a choice-of-court agreement in favour of the courts provid-

ed by this Article, in cases covered by Article 6. Therefore, if the spouses 

have not chosen one of the courts specifi ed in Article 5(2) of the Matri-

monial Property Regulation, which is seized to solve their   divorce, legal 

exhaustive list of questions which fall within the scope of law applicable to succession, 

since its Article 23(2) provides that ‘[t]hat law shall govern in particular…’

128  This conclusion also follows from Recital 34 of the Matrimonial Property Regulation. See 

also Lucia Valentová, ‘Property Regimes of Spouses and Partners in New EU Regulations: 

Jurisdiction, Prorogation and Choice of Law’ (2016) 16(2) International and Comparative 

Law Review 221, 230. 
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separation or marriage annulment matter, they may conclude a choice-

of-court agreement in favour of the courts provided by Article 7 of the 

Matrimonial Property Regulation to  rule on matters of the matrimonial 

property regime arising in connection with divorce, legal separation or 

marriage annulment. 

Since Article 7 of the Matrimonial Property Regulation allows spous-

es to submit  to the chosen courts ‘a matter of the spouses’ matrimonial 

property regime’ and does not specify the types of proceeding in which 

this matter can be considered, it should be concluded that the parties 

are allowed to submit to the chosen courts matters which are considered 

either in contentious or  non-contentious proceedings (eg a matter on de-

termining the contribution of a spouse to the costs of married life).   

Unlike the Succession Regulation, Article 5 of which provides the pos-

sibility for the parties concerned to choose ‘a court or courts’, Article 7(1) 

of the Matrimonial Property Regulation allows one to choose ‘the courts of 

the Member State’. Therefore, the choice-of-court agreement may set only 

international jurisdiction.129 Consequently, a particular court, which will 

solve the case, is to be determined under the national rules of the Member 

State whose courts were chosen under the agreement. 

The jurisdiction granted to the courts of a Member State under the 

choice-of-court agreement provided by Article 7 of the Matrimonial Prop-

erty Regulation is an exclusive one. In principle, it means that the courts 

that have jurisdiction to rule on a matrimonial property matter under Ar-

ticle 6, covered by the choice-of-court agreement, should decline its juris-

diction if a choice-of-court agreement is effective. However, unlike the Suc-

cession Regulation, the Matrimonial Property Regulation does not contain 

a rule as to the court’s obligation to decline jurisdiction in this case. 

The parties’ autonomy is restricted by the condition of Article 7(1) of 

the Matrimonial Property Regulation to choose ‘the courts of the Member 

State whose law was chosen as applicable pursuant to Article 22,130 or 

129  Since this path differs from the solutions offered in other EU Regulations which allow 

one to choose ‘a court or courts’ and thus give the parties concerned the possibility to de-

termine not only international, but also national, jurisdiction (see, for example, Article 4(1) 

of the Maintenance Regulation or Article 5(1) of the Succession Regulation), it was rightly 

suggested to entitle the parties of the choice-of-court agreement under the Matrimonial 

Property Regulation to choose national jurisdiction as well.  Brosch (n 30) 229, 230.   

130  Article 22 of the Matrimonial Property Regulation governs the choice of applicable law. 

Therefore, it was concluded that if the agreement on the choice of the applicable law is in-

valid, the choice-of-court agreement in favour of the courts of the Member State whose law 

was chosen is invalid as well.  However, if the chosen law coincides with one of the laws 

whose application is provided by Article 26(1)(a-b) of the Matrimonial Property Regulation, 

the choice-of-court agreement is valid, even when the choice-of-law agreement is invalid. 

Brosch (n 30) 106.
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point (a) or (b) of Article 26(1), or the courts of the Member State of the 

conclusion of the marriage’. This means that besides  the courts of the 

Member State of the conclusion of a marriage, the parties to a choice-of-

court agreement may choose the courts of the Member State where the 

spouses or future spouses, or one of them, is habitually resident at the 

time  when the choice-of-law agreement is concluded; or the courts of the 

Member State of nationality of either spouse or future spouse at the time 

the choice-of-law agreement is concluded; or the courts of the Member 

State of the spouses’ fi rst common habitual residence after the conclu-

sion of the marriage;  or the courts of the Member State  of the spouses’ 

common nationality at the time of the conclusion of the marriage; or the 

courts of the Member State with which the spouses jointly have the clos-

est connection at the time of the conclusion of the marriage, taking into 

account all the circumstances.

Therefore, the parties to a choice-of-court agreement under the Matri-

monial Property Regulation have more options regarding the choice of the 

courts of the Member States in comparison with the parties to a choice-

of-court agreement under the Succession Regulation.131 Besides, unlike 

the Succession Regulation, the Matrimonial Property Regulation does not 

make the choice of courts of a Member State dependent exclusively on the 

choice of the law of this State as applicable. It means that the parties who 

have chosen the law of the Member State applicable to the matrimonial 

property regime can choose not only the courts of this State, but also 

the courts of the Member State where the marriage was concluded. The 

same applies to situations where the choice of the applicable law is ab-

sent and when the law is determined under Article 26 of the Matrimonial 

Property Regulation. In such cases, the parties also have the possibility 

to choose not only the courts of the Member State whose law is applicable 

pursuant to Article 26(1)(a) or Article 26(1)(b) of the Matrimonial Property 

Regulation, but also the courts of the Member State where the marriage 

was concluded. This is why, although Article 7 of the Matrimonial Proper-

ty Regulation was primarily aimed at achieving synchronisation between 

law and forum, this will be impossible if the parties choose the courts of 

the Member State where the marriage was concluded.132

The parties to a choice-of-court agreement provided by Article 7 of 

the Matrimonial Property Regulation are spouses, thus their identifi ca-

tion is easier than the identifi cation of the parties concerned under the 

Succession Regulation.133  

131  Richard Frimston, ‘Article 7: Choice of Court’ in Ulf Bergquist and others (n 13) 61-62.

132   Brosch (30) 107.

133  Grieco (n 31) 466.
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The formal requirements of a choice-of-court agreement under Ar-

ticle 7(2) of the Matrimonial Property Regulation are the same as under 

the choice-of-court agreement provided by Article 5 of the Succession 

Regulation. The Matrimonial Property Regulation does not specify the 

moment when a choice-of-court agreement can be concluded. Therefore, 

it is considered that it can be concluded before the commencement of 

possible proceedings or even afterwards if the proceedings have been 

dismissed..134

The substantive validity of the choice-of-court agreement is not gov-

erned by the Matrimonial Property Regulation. It was proposed to use 

the path of Article 25 of the Brussels I bis Regulation135 (according to 

which the substantive validity of the prorogation agreement is governed 

by the law of the State whose court or courts was or were chosen to 

settle a dispute) by analogy to fi ll this gap,136 since in many cases the 

conclusion of a choice-of-court agreement under Article 7 of the Matri-

monial Property Regulation would lead to synchronisation between law 

and forum. In such circumstances, governing the substantive validity 

of the choice-of-court agreement by the law of the forum would mean its 

governing by the law applicable to the matrimonial property regime.137 In 

a situation where the parties have concluded a choice-of-law agreement, 

this would also mean that both agreements are governed by the same 

law, since under Article 24 the validity of a choice- of-law agreement is 

determined according to the applicable law.138

The Matrimonial Property Regulation does not determine the mo-

ment in time which should be taken into account for making a decision 

as to the validity of a choice-of-court agreement. In principal, two mo-

ments can be decisive in this case:  the time when the choice-of-court 

agreement is concluded or the time when the court is seized.139 The de-

termination of this moment is especially important in cases where the 

choice-of-court agreement gives jurisdiction to the courts of the State 

whose law was chosen as applicable to the matrimonial property re-

gime. Such a choice can be changed under Article 22 of the Matrimonial 

Property Regulation. We agree that the application of the choice-of-court 

134  ibid.

135  Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 

December 2012 on jurisdiction and the recognition and enforcement of judgments in civil 

and commercial matters (recast) [2012] OJ L351/1.

136   Brosch (n 30) 116-117. The author also suggests  including in Article 7 of the Matrimo-

nial Property Regulation a provision which is similar to the rule of Article 25 of the Brussels 

I bis Regulation.  ibid 243, 244.

137  ibid 116-117.

138  ibid 117.

139  ibid.
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agreement based on the previous choice-of-law agreement in this situ-

ation would lead to non-synchronisation between law and forum.140 For 

this reason, we support the idea that the validity of a choice-of-court 

agreement under the Matrimonial Property Regulation as well as the 

validity of the choice-of-law agreement should be determined at the mo-

ment the court is seized.141 

5 Is it possible to include a choice-of-court agreement in a 
marriage contract that would grant jurisdiction to rule on both 
matrimonial property and succession issues?

As shown above, the rules of the Succession Regulation and the 

Matrimonial Property Regulation regarding choice-of-court agreements 

are not identical. Therefore, in order for a choice-of-court agreement, in-

cluded in a marriage contract, which covers matrimonial property and 

succession issues, to be valid for both types of proceedings, it should 

meet the requirements of both instruments.

In our opinion, this is possible only under the following circumstanc-

es. Firstly, the dispositions upon the death of a spouse, included in a mar-

riage contract, have to possess all the features of an ‘agreement as to suc-

cession’ provided by Article 3(1)(b) of the Succession Regulation. Secondly, 

the marriage contract should include a choice-of-law agreement in favour 

of the law of the Member State whose nationality a spouse possessed when 

the choice-of-law agreement was concluded (which is admissible according 

to Article 22(1)(b) of the Matrimonial Property Regulation and Article 22(1) 

of the Succession Regulation).  Thirdly, it should be the law of the Member 

State whose nationality a deceased spouse (not a surviving one) possessed 

(it is necessary for the fulfi lment of the precondition of the conclusion of a 

choice-of-court agreement under Article 5 of the Succession Regulation). 

Fourthly, the choice of law agreement should cover the succession of a 

deceased spouse ‘as a whole’ (to meet the requirements of Article 5(1) of 

the Succession Regulation. Fifthly, the choice-of-court agreement should 

give jurisdiction to the courts of the Member State whose nationality a 

deceased spouse possessed at the time of the conclusion of the choice-of-

law agreement (which is admissible under Article 7(1) of the Matrimonial 

Property Regulation and Article 5(1) of the Succession Regulation). Fifthly, 

since the Matrimonial Property Regulation allows the parties to choose 

only international jurisdiction, it is important that such a choice-of-court 

agreement should provide the jurisdiction of ‘the courts’ not ‘a court’ to 

meet the requirements of both Regulations. 

140  ibid.

141  ibid 117-118.
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 The other parties to the succession proceeding, besides the surviv-

ing spouse, who were not party to the choice-of-court agreement, may 

enter an appearance of the chosen court without contesting its jurisdic-

tion,  or they may contest the jurisdiction of the chosen court.142 In the 

latter case, the court provided by the choice-of-court agreement should 

decline its jurisdiction143 and should determine the jurisdiction under 

the rules of the Succession Regulation applicable in the absence of a 

choice-of-court agreement. 

6 Conclusions

The provisions of a marriage contract which determine the fate of 

the estate after the death of one of the spouses are the succession law 

provisions, and therefore jurisdiction to rule on the relationships arising 

out of them (including the requirements of a choice-of-court agreement) 

should be determined under the Succession Regulation. This suggestion 

is also confi rmed by Recital 12 of the Succession Regulation which ex-

cludes marriage settlements ‘to the extent that such settlements do not 

deal with succession matters’. Since the Succession Regulation uses the 

wording ‘to the extent’, the succession matters of marriage settlements 

are covered by the Succession Regulation, and the choice-of-court agree-

ment concerning such matters should correspond to the requirements 

of the Succession Regulation. A court of a Member State seized in suc-

cession matters under such a choice-of-court agreement will have juris-

diction to rule on matters of the matrimonial property regime arising in 

connection with that succession case according to Article 4 of the Matri-

monial Property Regulation. 

The contractual provisions which govern the division of assets be-

tween spouses during the marriage or the terms of liquidation of the 

matrimonial property regime in cases other than the death of a spouse 

are matrimonial property law provisions. Therefore, the jurisdiction to 

rule on relationships arising out of such provisions is determined by 

the Matrimonial Property Regulation. If a matrimonial property issue 

which is governed by a marriage contract is not connected with a suc-

cession case, for which a court of a Member State is seized under the 

Succession Regulation, the choice-of-court agreement regarding this 

issue should correspond to the requirements of the Matrimonial Prop-

erty Regulation.

142  Succession Regulation, Article 9(1).

143  Succession Regulation, Article 9(2).
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A choice-of-court agreement included in the marriage contract meets 

the requirements of both the Succession Regulation and the Matrimonial 

Property Regulation if: the dispositions upon the death of a spouse, in-

cluded in the marriage contract, are an  ‘agreement as to succession’ in 

the sense of Article 3(1)(b) of the Succession Regulation; the marriage 

contract includes the choice-of-law agreement in favour of the law of the 

Member State whose nationality a deceased spouse possessed when the 

choice-of-law agreement was concluded; this choice of law agreement 

covers the succession of the deceased spouse ‘as a whole’; the choice-of-

court agreement grants jurisdiction to the courts of the Member State 

whose nationality a deceased spouse possessed at the time of the con-

clusion of the choice-of-law agreement; it provides the  jurisdiction of ‘the 

courts’ of a Member State (not ‘a court’).

This work is licensed under the Creative Commons Attribution − Non-Commercial 

− No Derivatives 4.0 International License.
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